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SUMMARY: The Department of Justice is amending the regulations of the Bureau of Alcohol,
Tobacco, Firearms, and Explosives (ATF) regarding the making or transferring of a firearm
under the National Firearms Act (NFA). This final rule defines the term “responsible person,” as
used in reference to a trust, partnership, association, company, or corporation; requires
responsible persons of such trusts or legal entities to complete a specified form and to submit
photographs and fingerprints when the trust or legal entity files an application to make an NFA
firearm or is listed as the transferee on an application to transfer an NFA firearm; requires that a
copy of all applications to make or transfer a firearm, and the specified form for responsible
persons, as applicable, be forwarded to the chief law enforcement officer (CLEO) of the locality
in which the applicant/transferee or responsible person is located; and eliminates the requirement
for a certification signed by the CLEO. These provisions provide a public safety benefit as they

ensure that responsible persons undergo background checks. In addition, this final rule adds a
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new section to ATF’s regulations to address the possession and transfer of firearms registered to
a decedent. The new section clarifies that the executor, administrator, personal representative, or
other person authorized under State law to dispose of property in an estate may possess a firearm
registered to a decedent during the term of probate without such possession being treated as a
“transfer” under the NFA. It also specifies that the transfer of the firearm to any beneficiary of

the estate may be made on a tax-exempt basis.

DATES: This rule is effective [INSERT DATE 180 DAYS AFTER DATE OF PUBLICATION

IN THE FEDERAL REGISTER].

FOR FURTHER INFORMATION CONTACT: Brenda Raffath Friend, Office of Regulatory
Affairs, Enforcement Programs and Services, Bureau of Alcohol, Tobacco, Firearms, and
Explosives, U.S. Department of Justice, 99 New York Avenue, NE, Washington, DC 20226;

telephone: (202) 648-7070.
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I. Executive Summary
A. Purpose of the Regulatory Action

The current regulations at 27 CFR 479.63 and 479.85, which require fingerprints,
photographs, and a law enforcement certification for individual applicants to make or transfer
National Firearms Act (NFA) firearms, do not apply to trusts or legal entities. On September 9,
2013, the Department of Justice (“the Department” or DOJ) published in the Federal Register a
notice of proposed rulemaking titled “Machine Guns, Destructive Devices and Certain Other
Firearms; Background Checks for Responsible Persons of a Corporatioh, Trust or Other Legal
Entity with Respect to Making or Transferring a Firearm,” 78 FR 55014 (ATF 41P). The
proposed rulemaking amended the regulations in §§ 479.11, 479.62-479.63, 479.84-479.85, and
479.90. The proposed regulations responded to a petition for rulemaking, dated December 3,
20009, filed on behalf of the National Firearms Act Trade and Collectors Association (NFATCA).

The petitioner requested that the Department amend §§ 479.63 and 479.85, as well as
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corresponding Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF) Forms 1 and 4. 78
FR at 55016-55017. The proposed regulations were intended to conform the identification and
background check requirements applicable to certain trusts and legal entities to those that apply
to individuals.

The goal of this final rule is to ensure that the identification and background check
requirements apply equally to individuals, trusts, and legal entities. To lessen potential
compliance burdens for the public and law enforcement, DOJ has revised the final rule to
eliminate the requirement for a certification signed by a chief law enforcement officer (CLEO)
and instead require CLEO notification. DOJ has also clarified that the term “responsible person”
for a trust or legal entity includes those persons who have the power and authority to direct the
management and policies of the trust or legal entity to receive, possess, ship, transport, deliver,
transfer, or otherwise dispose of a firearm for, or on behalf of, the trust or entity. In the case of a
trust, those with the power or authority to direct the management and policies of the trust include
any person who has the capability to exercise such power and possesses, directly or indirectly,
the power or authority under any trust instrument, or under State law, to receive, possess, ship,
transport, deliver, transfer, or otherwise dispose of a firearm for or on behalf of the trust.

B. Summary of the Major Provisions of this Rule

With respect to trusts, partnerships, associations, companies, or corporations, this final
rule defines the term “responsible person” as an individual in the organization that has the power
and authority to direct the maﬁagement and policies of the entity insofar as they pertain to
firearms. This final rule requires that each responsible person complete a specified form and
submit photographs and fingerprints when the trust or legal entity either files an application to

make an NFA firearm, or is listed as the transferee on an application to transfer an NFA firearm.



The Department has also reassessed the need for CLEO certification and is implementing a new
approach that focuses on notifying CLEOs. The final rule only requires that the applicant maker
or transferee, including each responsible person for a trust or legal entity, provide a notice to the
appropriate State or local official that an application is being submitted to ATF. An “appropriate
State or local official” is the local chief of police, county sheriff, head of the Stafe police, or
State or local district attorney or prosecutor of the locality in which the applicant, transferee, or
responsible person is located. In addition, this final rule requires responsible persons of a trust or
legal entity to submit fingerprint cards and other identifying information to ATF and undergo a
background check. It also adds a new section to ATF’s regulations to address the possession and
transfer of firearms registered to a decedent. The new section clarifies that the executor,
administrator, personal representative, or other person authorized under State law to dispose of
property in an estate may possess a firearm registered to a decedent during the term of probate
without such possession being treated as a “transfer” under the NFA. It also specifies that the
transfer of the firearm to any beneficiary of the estate may be made on a tax-exempt basis.
C. Costs and Benefits

This rule requires that trusts and legal entities (e.g., partnerships, companies,
associations, and corporations) applying to make or receive an NFA firearm submit information
for each of their responsible persons to ATF to allow ATF to verify that such persons are not
prohibited from possessing or receiving firearms. ATF estimates a total additional cost of $29.4
million annually for trusts and legal entities to gather, procure, and submit such information to
ATF and for ATF to process the information and conduct background checks on responsible
persons. These provisions have public safety benefits because they will enable ATF to better

ensure that the approximately 231,658 responsible persons within trusts and legal entities—an



estimate based on the number of NFA applications processed by trusts or legal entities in
calendar year 2014 multiplied by an average of two responsible persons per trust or legal
entity—applying to make or receive NFA firearms each year are not prohibited from possessing
or receiving such firearms.

This final rule also requires that all those who apply to make or receive an NFA firearm,
as well as all responsible persons for each trust or legal entity applicant or transferee, notify their
local CLEO that an application has been filed with ATF before the applicant or transferee is
permitted to make or receive an NFA firearm. Current regulations require individuals, but not
trusts or legal entities, to obtain CLEO certification before making or receiving an NFA firearm.
ATF estimates that the total cost of the CLEO notification requirement will be approximately
$5.8 million annually ($0.5 million for individuals; $5.3 million for legal entities). The current
cost of CLEO certification for individuals is approximately $2.26 million annually.
Consequently, the final rule’s estimated net cost increase is approximately $3.6 million annually.
This increase, however, primarily involves costs to responsible persons for trusts and legal
entities that had not previously been required to register, and will be offset by cost savings to
individuals. ATF estimates the change in the final rule to a notice requirement will save
individuals approximately $1.8 million annually. This rule is not an “economically significant”
rulemaking under Executive Order 12866.

II. Background
The Attorney General is responsible for enforcing the provisions of the NFA,

26 U.S.C. Chapter 53.! The Attorney General has delegated that responsibility to the Director of

! Provisions of the NFA discussed below refer to the “Secretary” rather than the “Attorney General”; however, the
relevant functions of the Secretary of the Treasury have been transferred to the Department of Justice, under the



ATF (Director), subject to the direction of the Attorney General and the Deputy Attorney
General. 28 CFR 0.130(a). ATF has promuigated regulations that implement the provisions of
the NFA set forth in 27 CFR part 479, which contains procedural and substantive requirements
relating to the importation, making, exportation, transfer, taxing, identification, registration of,
and the dealing in machineguns, destructive devices, and certain other firearms.
A. Application to Make a Firearm

Section 5822 of the NFA, 26 U.S.C. 5822, provides that no person shall make a firearm
unless the person has: (1) filed with the Attorney General a written application, in duplicate, to
make and register the firearm; (2) paid any tax payable on the making and evidenced such
payment by affixing the proper stamp to the original application form; (3) identified the firearm
to be made in the application form in such manner as prescribed by regulation; (4) identified the

-applicant in the application form, in such manner as prescribed by regulation, except that, if such

person is an individual, the identification must include the individual’s fingerprints and
photograph; and (5) obtained the approval of the Attorney General to make and register the
firearm and shows such approval on the application form. Applications shall be denied if the
making or possession of the firearm would place the person making the firearm in violation of
law. For purposes of title 26, United States Code, the term “person” means “an individual, a
trust, estate, partnership, association, company or corporation.” 26 U.S.C. 7701(a)(1).

Regulations implementing section 5822 are set forth in 27 CFR part 479, subpart ‘E.
Section 479.62 provides, in pertinent part, that no person may make a firearm unless the person

has filed with the Director a written application on ATF Form 1 (5320.1), Application to Make

general authority of the Attorney General. 26 U.S.C. 7801(a)(2); 28 U.S.C. 599A(c)(1). For ease of reference, we
will substitute “Attorney General” for “Secretary” when discussing these statutes.



and Register a Firearm, in duplicate, and has received the approval of the Director to make the
firearm. Approval of the application will effectuate registration of the firearm to the applicant.
The application must identify the firearm to be made by serial number and other specified
markings and information. In addition, the applicant must be identified on the form by name and
address and, if other than an individual (e.g., a trust or legal entity), by the name and address of
the principal officer or authorized representative of the trust or legal entity, as well as the
employer identification number of the trust or legal entity, if applicable. If an individual, the
identification must also include certain information prescribed in § 479.63.

Section 479.63 states that if the applicant is an individual, such person must securely
attach to each copy of the Form 1, in the space provided on the form, a2 x 2-inch photograph of
the applicant taken within 1 year prior to the date of the application. The regulation also
provides that a completed Federal Bureau of Investigation (FBI) Form FD-258 (Fingerprint
Card), containing the fingerprints of the applicant, must be submitted in duplicate with the
application.

In addition, § 479.63 provides that the law enforcement certification located on Form 1
must be completed and signed by the local chief of police or county sheriff, the head of the State
police, the State or local district attorney or prosecutor, or such other person whose certification
may be acceptable to the Director. The certifying official must state, inter alia, that the
certifying official has no information indicating that possession of the firearm by the maker
would be in violation of State or local law or that the maker will use the firearm for other than
lawful purposes. The certifying official must have jurisdiction over the area within which the

maker resides. The purpose of this requirement is to ensure that the official will have access to



criminal records concerning the maker, and knowledge of the State and local laws governing the
transfer, receipt, and possession of the firearm by the maker.

Under the current regulations, the requirements for fingerprints, photographs, and law
enforcement certification specified in § 479.63 are not applicable to an applicant who is not an
individual, e.g., a trust or legal entity.

Section 479.64 sets forth the procedure for approval of an application to make a firearm.
As specified, the Form 1 application must be forwarded, in duplicate, by the maker of the firearm
to the Director, in accordance with the instructions on the form. If the application is approved,
the Director will return the original to the maker of the firearm and retain the duplicate. Upon
receipt of the approved application, the maker is authorized to make the firearm described
therein. The maker of the fircarm may not, under any circumstances, make the firearm until the
application has been forwarded to the Director and has been approved and returned by the
Director with the NFA stamp affixed. If the application is disapproved, the original Form 1 and
the remittance submitted by the applicant for the purchase of the stamp will be returned to the
applicant with the reason for disapproval stated on the form.

B. Application for Transfer of a Firearm

Section 5812(a) of the NFA, 26 U.S.C. 5812(a), which applies to applications to transfer
a firearm, is substantively similar to NFA section 5822 (described above in section II.A of this
final rule). Regulations implementing section 5812 are set forth in 27 CFR part 479, subpart F.
In general, § 479.84 provides that no firearm may be transferred in the United States unless an
application, ATF Form 4 (5320.4), Application for Tax Paid Transfer and Registration of
Firearm, has been filed in duplicate with, and approved by, the Director. The Form 4 application

must be filed by the transferor and must identify the firearm to be transferred by type, serial



number, and other specified markings and information. The application must identify the
transferor by name and address and must include the transferor’s Federal firearms license, if any,
and special (occupational) tax stamp, if applicable. If the transferor is other than an individual,
the title or status of the person executing the application must be provided. The application must
identify the transferee by name and address and, if the transferee is an individual not qualified as
a manufacturer, importer, or dealer under part 479, the person must be further identified in the
manner prescribed in § 479.85.

Section 479.85 states that if the transferee is an individual, such person must securely
attach to each copy of the Form 4, in the space provided on the form, a 2 x 2-inch photograph of
the transferee taken within 1 year prior to the date of the application. The transferee must also
attach to the application two properly completed FBI Forms FD-258 (Fingerprint Card). In
addition, a certification by the ldcal chief of police, county sheriff, head of the State police, State
or local district attorney or prosecutor, or such other person whose certification may in a
particular case be acceptable to the Director, must be completed on each copy of the Form 4.
The certifying official must state, inter alia, that the certifying official has no information
indicating that the receipt or possession of the firearm would place the transferee in violation of
State or local law or that the transferee will use the firearm for other than lawful purposes. The
certifying official must have jurisdiction over the area within which the transferee resides. The
purpose of this requirement is to ensure that the official will have access to criminal records
concerning the transferee, and knowledge of the State and local laws governing the transfer,
receipt, and possession of the firearm by the transferee.

Under the cﬁrrent regulations, the requirements for fingerprints, photographs, and law

enforcement certification specified in § 479.85 do not apply to individuals qualified as a
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manufacturer, importer, dealer, or Special (Occupational) Taxpayer (SOT) under part 479; nor
do they apply to a transferee who is ndt an individual, e.g., a trust or legal entity.
C. Transfer Tax Exemption Available

Section 5852(e) of the NFA, 26 U.S.C. 5852(e), provides that an unserviceable firearm
may be transferred as a curio or ornament without payment of the transfer tax imposed by section
5811, under such requirements as the Attorney General may by regulations prescribe.

Section 5853(a) of the NFA, 26 U.S.C. 5853(a), provides that a firearm may be
transferred without the payment of the transfer tax imposed by section 5811 to any State,
possession of the United States, any political subdivision thereof, or any official police
organization of such a government entity engaged in criminal investigations.

Regulations implementing sections 5852(e) and 5853(a) are set forth in 27 CFR 479.90
and 479.91. These sections provide, in pertinent part, that the exemption from the transfer tax
for the transfer of an unserviceable firearm as a curio or ornament or for a transfer to or from
certain government entities may be obtained by the transferor of the firearm by filing with the
Director an application, ATF Form 5 (5320.5), Application for Tax Exempt Transfer and
Registration of Firearm, in duplicate. The application must: (1) show the name and address of
the transferor and of the transferee; (2) identify the Federal firearms license and special
(occupational) tax stamp, if any, of the transferor and of the transferee; (3) show the name and
address of the maﬁufacturer and the importer of the firearm, if known; (4) show the type, model,
overall length (if applicable), length of barrel, caliber, gauge or size, serial number, and other
marks of identification of the firearm; and (5) contain a statement by the transferor that the
transferor is entitled to the exemption because either the transferor or the transferee is a

governmental entity coming within the purview of § 479.90(a) or the firearm is unserviceable
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and is being transferred as a curio or ornament. In the case of the transfer of a firearm by a
governmental entity to a transferee who is an individual who is not qualified as a manufacturer,
importer, dealer, or SOT under part 479, the transferee must be further identified in the manner
prescribed in § 479.85.
II1. Notice of Proposed Rulemaking

On September 9, 2013, ATF published in the Federal Register a notice of proposed
rulemaking (NPRM) titled “Machine Guns, Destructive Deﬂlices and Certain Other Firearms;
Background Checks for Responsible Persons of a Corporation, Trust or Other Legal Entity with
Respect to Making or Transferring a Firearm,” 78 FR 55014 (ATF 41P), amending the
regulations in §§ 479.11, 479.62—479.63; 479.84-479-85; and 479.90.
A. Petition

The proposed regulations were in response to a petition for rulemaking, dated December
3, 2009, filed on behalf of the National Firearms Act Trade and Collectors Association
(NFATCA). The petitioner requested that the Department amend §§ 479.63 and 479.85, as well
as corresponding ATF Forms 1 and 4. 78 FR at 55016-55017. The petition requested
amendments as numbered and discussed below.
1. Request to Amend §§ 479.63 and 479.85

The I\iFATCA expressed concern that persons who are prohibited by law from
possessing or receiving firearms may acquire NFA firearms without undergoing a background
check by establishing a trust or legal entity such as a corporation or partnership. It contended
that the number of applications to acquire NFA firearms via a trust or corporation, partnership,
and other legal entity had increased significantly over the years, increasing the potential for NFA

firearms to be accessible to those prohibited by law from having them. Therefore, for cases in
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which a trust, corporatioﬁ, partnership, or other legal entity applies to make or receive an NFA
firearm, the petitioner requgsted amendments to §§ 479.63 and 479.85 requiring photographs and
fingerprint cards for individuals who are responsible for directing the management and policies
of the entity so that a background check of those individuals may be conducted.

The proposed rule set forth ATF’s finding that the number of Forms 1, 4, and 5 it
received from legal entities that are neither individuals nor Federal Firearms Licensees (FFLs)
increased from approximately 840 in 2000 to 12,600 ih 2009 and to 40,700 in 2012, resulting in
a substantial increase in the number of individuals who have access to NFA firearms but who
have not undergone a background check in connection with obtaining that access. The proposed
rule stated that the Department agreed with the concerns underlying petitioner’s requests, and
believed that responsible persons for a trust or legal entity should not be excluded from
background checks and other requirements of the regulations that seek to ensure that prohibited
persons do not gain access to NFA firearms. The proposed rule also discussed an application
ATF had recently denied after fecognizing that the trust name and firearm were the same as those
on a prohibited individual’s recently denied application. The proposed rule noted that the
application might have been approved if the trust name had been different from that of the prior
transferee or if the application had included a different firearm.

2. Request to Amend Certification of Citizenship

When filing an ATF Form 1, 4, or 5, the applicant also must submit ATF Form 5330.20,
Certification of Compliance with 18 U.S.C. 922(g)(5)(B). Under section 922(g)(5)(B) of the Gun
Control Act, it is generally unlawful for an alien admitted to the United States under a
nonimmigrant visa to ship or transport in interstate or foreign commerce, or possess in or

affecting commerce, any firearm or ammunition, or to receive any firearm or ammunition that
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has been shipped or transported in interstate or foreign commerce. Section 922(y)(2) provides
for certain exceptions. If an alien who was admitted under a nonimmigrant visa falls within one
of the specified exceptions, or has obtained a waiver from the Attorney General pursuant to

18 U.S.C. 922(y)(3), appropriate documentation must be provided on Form 5330.20. |

Th¢ proposed rule accommodated the petitioner’s request that the information required
on Form 5330.20 be incorporated into the requirements of 27 CFR 479.63 and 479.85 and the
corresponding forms. According to the petitioner, “[e]limination of the ATF Form 5330.20 by
adding a citizenship statement to the transfer [and making] forms would reduce human effort for
both the public and ATF while reducing funds expenditures for printing, copying, and handling
the form.”

The proposed rule stated that the Department supports the elimination of unnecessary
forms and is committed to reducing the paperwork burden for individuals and businesses.
Accordingly, the Department proposed amending 27 CFR 479.62 and 479.84 and the
corresponding forms to incorporate information currently required in Form 5330.20.

3. Request to Revise Instfuctions on Forms 1, 4, and 5

The proposed rule also accommodated the petitioner’s request that the instructions on
applications to make or transfer a firearm be revised so that they are consistent with those on
ATF Form 7 (5310.12), Application for Federal Firearms License. This request appeared to be
referring to the Form 7 instruction regarding the submission of photographs and fingerprint cards
for responsiblé persons (e.g., in the case of a corporation, partnership, or association, any
individual possessing, directly or indirectly, the power to direct or cause the direction of the

management, policies, and practices of the legal entity, insofar as they pertain to firearms).

14



The proposed rule stated that the Department agreed that proposed changes to the
regulations would require modifications to corresponding Forms 1, 4, and 5, including changes
to the instructions on the forms, and proposed to go forward with those changes.

4. Law Enforcement Certification

Finally, the proposed rule accepted in part petitioner’s request that the law enforcement
certification requirement be eliminated and that ATF “adopt a CLEO [chief law enforcement
officer] process that will include a full NICS [National Instant Criminal Background Check
System] check for principal officers of a trust or corporation receiving such firearms for the trust
or corporation.” The petitioner articulated several reasons in support of its request. In addition,
the petitioner stated that “[sJome CLEOs express a concern of perceived liability; that signing an
NFA transfer application will link them to any inappropriate use of the firearm.” See 78 FR at
55016-55017 for full discussion.

The Department agreed in principle with some of petitioner’s assertions (for example,
that ATF independently verifies whether receipt or possession of an NFA firearm would place
the applicant or transferee in violation of State or local law). Id. However, ATF did not propose
to eliminate the CLEO certification requirement. Rather, ATF proposed extending the CLEO
certification requirement to responsible persons of a trust or legal entity, but also proposed
amending the language of the certification to omit the requirement that the certifying official
state that the certifying ofﬁcial has no information that the applicant or transferee will use the
firearm for other than lawful purposes.

B. Amendment of 27 CFR 479.11
In addition to the issues raised in NFATCA’s 2009 petition, the Department proposed

amending 27 CFR 479.11 to add a definition for the term “responsible person.” The proposedv
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term included specific definitions in the case of a trust, partnership, association, company
(including a Limited Liability Company (LLC)), or corporation. Depending on the context, the
proposed term included any individual, including any grantor, trustee, beneficiary, partner,
member, officer, director, board member, owner, shareholder, or manager who possesses,
directly or indirectly, the power or authority under any trust instrument, contract, agreement,
article, certificate, bylaw, or instrument, or under State law, to receive, possess, ship, transport,
deliver, transfer, or otherwise dispose of a firearm for, or on behalf of, the trust or entity.

To ensure that responsible persons, as so defined, were subject to penalties under
26 U.S.C. 5871 for committing unlawful acts under the NFA (see 26 U.S.C. 5861) to the same
extent as are the trusts or legal entities with which they are associated, the Department also
proposed amending the definition of “person” in 27 CFR 479.11 to clarify that a “person” is a
partnership, company, association, trust, or corporation, including each responsible person
associated with such an entity; an estate; or an individual.

Although the definition of “person” in § 479.11 inqludes the word “estate,” ATF
traditionally has treated estates differently from business entities. Therefore, the Department did
not propose defining the term “responsible person” to include estates. The Department explained
that estates are temporary legal entities created to dispose of property previously possessed by a
decedent with the estate’s term typically defined by the law of the State in which the decedent
resided, wﬁereas partnerships, trusts, associations, companies, and corporations are formed for a
specific purpose and remain in existence until action is taken to dissolve them. The Department
further explained that, historically, ATF has treated the transfer of a registered NFA firearm held
by an estate differently from other transfers under the NFA. ATF has allowed the executor—or

other person authorized under State law to dispose of property in an estate—to convey firearms
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registered to the decedent without being treated as a voluntary transfer under the NFA. ATF has
also allowed such transfers to be made on a tax-exempt basis when an ATF Form 5 is submitted
and approved in accordance with 27 CFR 479.90. When the transfer of the ﬁrearrh is to persons
who are hot lawful heirs, however, the executor is required to file an ATF Form 4 and to pay any
transfer tax in accordance with 27 CFR 479.84.

- C. Amendment of 27 CFR 479.62 and 479.63

With respect to an application to make a firearm, the Department proposed several
amendments to 27 CFR 479.62 (“Application to make”) and 479.63 (“Identification of
applicant”).

Amendments to § 479.62 proposed to:

1. Provide that if the applicant is a partnership, company, association, trust, or
corporation, all information on the Form 1 application must be furnished for each responsible
person of the applicant;

2. Specify that if the applicant is a partnership, company, association, trust, or
corporation, each responsible person must comply with the identification requirements
prescribed in the proposed § 479.63(b); and

3. Require the applicant (including, if other than an individual, any responsible person),
if an alien admitted under a nonimmigrant visa, to provide applicable documentation
demonstrating that the applicant falls within an exception to 18 U.S.C. 922(g)(5)(B) or has
obtained a waiver of that provision.

Amendments to § 479.63, where the applicant is an individual, proposed to maintain the
CLEO certification but omit the requirement for a statement about the use of a firearm for other

than lawful purposes. This section proposed to require, instead, that the certification state that
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the official is satisfied that the fingerprints and photograph accompanying the application are
those of the applicant and that the official has no information indicating that possessiqn of the
firearm by the maker would be in violation of State or local law.

The Department stated that the CLEO’s certification that the CLEO “is satisfied that the
fingerprints and photograph accompanying the application are those of the applicant,” is an
existing requirement for an individual applicant (see 27 CFR 479.63); however, this certification
was not reflected on the current form. ATF proposed to modify the Form 1 to include this
certification for individuals and include the same certification on Form 5320.23 for responsible
persons within a trust or legal entity.

Additionally, amendments to § 479.63, where the applicant is a partnership, company,
association, trust, or corporation, proposed to:

1. Provide that the applicant must be identified on the Form 1 application by the name
and exact location of the place of business, including the name of the county in which the
business is located or, in the case of a trust, the address where the firearm is located. In the case
of two or more locations, the address shown must be the principal place of business (or principal
office, in the case of a corporation) or, in the case of a trust, the principal address at which the
firearm is located;

2. Require the applicant to attach to the application:

e Documentation evidencing the existence and validity of the entity, which includes
complete and unredacted copies of partnership agreements, articles of incorporation,
corporate registration, declarations of trust, with any trust schedules, attachments,
exhibits, and enclosures; however, if the entity had an application approved as a maker

or transferee within the préceding 24 months, and there had been no change to the
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documentation previously provided, the entity may provide a certification that the
information has not changed since the prior approval and must identify the application
for which the documentaﬁon had been submitted by form number, serial number, and
date approved;

A completed ATF Form 5320.23 for each responsible person. Form 5320.23 would
require certain idventifying information for each responsible person, including each
responsible person’s full name, position, Social Security number (optional), home
address, date and place of birth, and country of citizenship;

In accordance with the instructions provided on Form 5320.23, a 2 x 2-inch
photograph of each responsible person, clearly showing a full front view of the
features of the responsible person with head bare, with the distance from the top of the
head to the point of the chin approximately 1% inches, and which must have been
taken within 1 year prior to the date of the application;

Two properly completed FBI Forms FD-258 (Fingerprint Card) for each responsible
person. The fingerprints must be clear for accurate classification and should be taken
by someone properly equipped to take them; and

In accordance with the instructions provided on Form 5320.23, a certification for each
responsible person completed by the local chief of police, sheriff of the county, head
of the State police, State or local district attorney or prosecutor, or such other person
whose certification may in a particular case be acceptable to the Director. The
certification for each responsible person must be completed by the CLEO who has
jurisdiction over the area in which the responsible person resides. The certification

must state that the official is satisfied that the fingerprints and photograph
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accompanying the application are those of the responsible person and that the
certifying official has no information indicating that possession of the firearm by the
responsible person would be in violation of State or local law.

ATF also sought public comments regarding the feasibility of asking CLEOs to certify
that they are satisfied that the photographs and fingerprints match those of the responsible person
and whether changes were needed to this proposal.

D. Amendment of 27 CFR 479.84 and 479.85

With respect to an application to transfer a firearm, the Department proposed several
amendments to 27 CFR 479.84 (“Application to transfer”) and 479.85 (“Identification of
transferee”).

Amendments to § 479.84 proposed to provide that:

1. The Form 4 application, in duplicate, must be filed by the transferor. If the transferee
is a partnership, company, association, trust, or corporation, all information on the Form 4
application must be furnished for each responsible person of the transferee; and

2. The type of firearm being transferred must be noted on the Form 4. If the firearm is
other than one classified as “any other weapon,” the applicant must submit a remittance in the
amount of $200 with the application in accordance with the instructions on the form. If the
firearm is classified as “any other weapon,” the applicant must subfnit a remittance in the amount
of $5.

Where the transferee is an individual, the propbsed amendments to § 479.85 retained the -
certification requirement but eliminated the requirement for a CLEO statement about the use of a
firearm for other than lawful purposes. In addition, the proposal required the certification to

state that the official is satisfied that the fingerprints and photograph accompanying the
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application are those of the applicant and that the certifying official has no information indicating
that receipt or possession of the firearm by the transferee would be in violation of State or local
law.

The Department stated that the CLEO’s certification that the CLEO “is satisfied that the
fingerprints and photograph accompanying the application are those of the applicant,” if an
individual applicant, is an existing requirement (see 27 CFR 479.85) but was not reflected on the
current Forms 4 and 5. The Department proposed having ATF amend Forms 4 and 5 to include
certification to that effect by the CLEO for individuals, and include the same certification on
Form 5320.23 for responsible persons of a legal entity.

Amendments to § 479.85, where the transferee is a partnership, company, association,
trust, or corporation, proposed to:

1. Provide that the transferee must be identified on the Form 4 application by the name
and exact location of the place of business, including the name of the county in which the
business is located or, in the case of a trust, the address where the firearm is to be located. In the
case of two or more locations, the address shown must be the principal place of business (or
principal office, in the case of a corporation) or, in the case of a trust, the principal address at
which the firearm is to be located;

2. Require the transferee to attach to the application:

e Documentation evidencing the existence and validity of the entity, which includes
complete and unredacted copies of partnership agreements, articles of incorporation,
corporate registration, declarations of trust, with any trust schedules, attachments,
exhibits, and enclosures; however, if the entity has had an application approved as a

maker or transferee within the preceding 24 months, and there had been no change to
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the documentation previously provided, including the responsible person information,
the entity may provide a certification that the information has not changed since the
prior approval and must identify the application for which the documentation had been
submitted by form number, serial number, and date approved;

A completed ATF Form 5320.23 for each responsible person. Form 5320.23 would
require certain identifying information, including the responsible person’s full name,
position, Social Security number (optional), home address, date and place of birth, and
country of citizenship;

In accordance with the instructiohs provided on Form 5320.23, a 2 x 2-inch
photograph of each responsible person, clearly showing a full front view of the
features of the responsible person with head bare, with the distance from the tdp of the
head to the point of the chin approximately 14 inches, and which must have been
taken within 1 year prior to the date of the application;

Two properly completed FBI Forms FD-258 (Fingerprint Card) for each responsible
person. The fingerprints must be ciear for accurate classification and should be taken
by someone properly equipped to take them; and

In accordance with the instructions provided on Form 5320.23, a certification for each
responsible person completed by the local chief of police, sheriff of the county, head
of the State police, State or local district attorney or prosecutor, or such other person
whose certification may in a particular case be acceptable to the Director. The
certification for each responsible person must be completed by the CLEO who has
jurisdiction over the area in which the responsible person resides. The certification

must state that the official is satisfied that the fingerprints and photograph
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accompanying the application are those of the responsible person and that the

certifying official has no information indicating that receipt or possession of the

firearm by the responsible person would be in violation of State or local law.
ATF also sought public comments concerning the feasibility of asking CLEOs to certify that they
are satisfied that the photographs and fingerprints match those of the responsible person, or
whether changes were needed to this proposal.
E. Amendment of 27 CFR 479.90

Section 5853(a) of the NFA, 26 U.S.C. 5853(a), provides that a firearm may be
transferred to any State, possession of the United States, any political subdivision thereof, or any
official police organization of such a government entity engaged in criminal investigations,
without the payment of the transfer tax. Regulations implementing section 5853(a) are set forth
in 27 CFR 479.90. That section provides, in pertinent part, that the transfer tax exemption may
be obtained by the transferor of the firearm by filing with the Director an application on ATF
Form 5 (5320.5), Application for Tax Exempt Transfer and Registration of Firearm, in duplicate.
The application must provide certain information, including the name and address of the
transferor and the transferee. In the case of a transfer of a firearm by a governmental entity to a
transferee who is an individual not Qualiﬁed as a manufacturer, importer, or dealer under
27 CFR part 479, the transferee must be further identified in the manner prescribed in § 479.85.
The Department proposed amending § 479.90(b) to remove the word “natural.”

Removing the word “natural” leaves the term “person,” which was defined in proposed § 479.11
to include a partnership, company, association, trust, or corporation (including each responsible
person of such entity), an estate, or an individual. Under this proposal, each transferee

(including all responsible persons) would be subject to the requirements prescribed in proposed

23



§ 479.85 when a governmental entity transfers a firearm to a partnership, company, association,
trust, or corporation that is not qualified as a manufacturer, importer, dealer, or SOT under part
479.
F. Addition of 27 CFR 479.90a, Estates

The Department also proposed adding a new section to part 479 to address the possession
and transfer of firearms registered to a decedent.” The proposed new section provided that the
executor, administrator, personal representative, or other person authorized under State law to
dispose of property in an estate (collectively “executor”) may lawfully possess the decedent’s
NFA firearm during the térm of probate without such possession being treated as a transfer from
the decedent. The proposed section also sought to clarify that the executor may transfer firearms
held by the estate on a tax-free basis when the transfer is to a beneficiary of the estate; however,
when the transfer is to persons who are not lawful heirs, the executor must pay the appropriate
transfer tax.
G. Transfer of Unserviceable Firearm

Section 479.91 provides that an unserviceable firearm, defined in § 479.11 as a firearm
that is incapable of discharging a shot by means of an explosive and incapable of being readily
restored to a firing condition, may be transferred as a curio or ornament without payment of the
transfer tax. This section also provides that the procedures set forth in § 479.90 must be
followed for the transfer of an unserviceable firearm, with the exception that a statement must be
entered on the application that thé transferor is entitled to the exemption because the firearm is

unserviceable and is being transferred as a curio or ornament. The Department proposed no

2 Although the NPRM proposed to add § 479.90a, see 78 FR at 55020, as a result of a clerical error, parts of the
proposed rule styled the addition of the new section governing estates as a revision to § 479.90, see, e.g., id. at
55028-29. The Department believes it nonetheless clearly conveyed its intention to add a new section to 27 CFR
part 479 and not replace § 479.90. Commenters did not appear to be confused by the mistake.
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changes to this section. However, the Department noted that § 479.91 references the procedures
in § 479.90, which in turn references § 479.85, thereby providing notice that changes to § 479.85
would apply to transfers governed by § 479.91.
H. Miscellaneous
In the proposed rule, ATF recognized that the composition of the responsible persons
associated with a trust, partnership, association, company, or corporation may change over time.
As aresult, ATF stated that it was considering a requirement that new responsible persons
submit Form 5320.23 within 30 days of such a change. ATF sought comments on this option
and solicited recommendations for other approaches.
The comment period for the proposed rule closed on December 9, 2013.
IV. Analysis of Comments and Department Responses for Proposed Rule ATF 41P
In response to the proposed rule, ATF received over 9,500 comments. Comments were
submitted by citizens; individuals associated with trusts, corporations, and other legal entities;
individuals associated with estates; FFLs; SOTs; silencer manufacturers; nonprofit and other
" organizations; trade associations; lawyers; collectors; hunters; and others.
Several commenters supported the entire proposed rule, while the majority opposed the
entire proposed rule. The majority of commenters alsé opposed the proposed expansion of the
 CLEO certification requirement and the new definition for a “responsible person” for a trust or
legal entity. Some of the commenters who opposed the proposed expansion of the CLEO
certification requirement and the new “responsible person” definition, however, supported other
portions of the proposed rule. The commenters’ support and opposition, along with specific

concerns and suggestions, are discussed below.
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A. Comments Supporting the Rule
1. General Support for the Entire Rule
Comments Received

More than a dozen commenters stated that they supported the proposed rule in its
entirety. This support was based on a variety of reasons, including that: (1) the current
régulations create a “loophole,” through which prohibited persons can use a trust to circumvent
the background check and CLEO certification requirements; (2) the benefit of ensuring felons
and others could no longer circumvent background checks by submitting applications as
representatives of a corporation or trust outweighed the “small inconvenience” the proposed rule
would involve; (3) the current system of background checks only for individuals is inadequate to
do the job of keeping guns out of the wrong hands; and (4) identification of and background
checks on responsible persons would increase accountability for firearms regulated under the
NFA.
Department Response

The Department acknowledges the commenters’ support for the proposed rule, which
generally focuses on the importance of conducting background checks, particularly for
individuals acquiring NFA firearms. This rule will require all responsible persons to provide the
necessary information, including fingerprints, to allow ATF to conduct background checks
through the various criminal record databases. In addition, individuals, as well as any
responsible person associated with a trust or legal entity, will be required to provide notification
to the local CLEO of the intent of the individual, trust, or legal entity with which the responsible
person is associated, to make or acquire the NFA firearm identified on the form. This

notification will provide the CLEO an opportunity to conduct any inquiries required by State
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law, and provide ATF with appropriate input regarding the Iawfulness of the individual’s or
responsible person’s acquisition or possession of a firearm.

Regarding the commenters who desired greater accountability for NFA weapons, the
Department notes that the NFA requires inclusion of those weapons in the National Firearms
Registration and Transfer Record (NFRTR), and that the NFRTR includes firearm identification
information, as well as the name and address of the registrant. Moreover, by allowing for
background checks on individuals who will possess and control firearms on behalf of trusts or
legal entities, the rule will deter persons who are prohibited from possessing firearms from
attempting to use such trusts or legal entities to unlawfully acquire firearms.

2. Particular Support for Portions of the Rule
a. Comments Relative to Forms 5330.20, 1, 4, and 5
Comments Received

Two commenters stated that the proposal to incorporate the information currently
required on ATF Form 5330.20 into Forms 1, 4, and 5 is beneficial, will reduce unnecessary
paperwork, and increase efficiency. Another two commenters, inéluding an FFL who is an SOT,
supported the proposed changes eliminating the Form 5330.20 and incorporating the information
from that form into Forms 1, 4, and 5. One of these commenters based his support on guidance
provided by Executive Order 13610 of May 10, 2012 (“Identifying and Reducing Regulatory
Burden”). Another commenter, a member of the NFATCA, stated that he supports the part of
the proposed rule that would incorporate the certification of an applicant’s status as
a U.S. citizen, immigrant alien, or exempt nonimmigrant alien into Forms 1, 4, and 5, and
eliminate the requirement to attach a separate certification of compliance. Another commenter

stated that the elimination of the Form 5330.20 by adding a citizenship statement to the transfer
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forms would reduce the “human effort” expended by both the public and ATF, and reduce the
expenditure of public funds to print, copy, and handle that form.
Department Response |

The Department acknowledges the commenters’ support for incorporating the certificate
of compliance required to obtain the exemption provided by 18 U.S.C. 922(g)(5)(B) into ATF
Forms 1, 4, and 5. This change will reduce the burden on the applicant by reducing the number
of forms the applicant must complete to acquire an NFA firearm. The change will also reduce
the cost burden on the Department as the Form 5330.20 will no longer have to be printed and
separately processed by ATF.

b. Addition of 27 CFR 479.90a, Estates
Comments Received

Several commenters agreed with the addition of a new section in ATF’s regulations
addressing firearm transfers by estates, and supported the provisions regarding when a transfer
occurs, and when a transfer tax must be paid. These commenters supported the additions
because they increase clarity and provide specific direction for transfers through estates.

Other commenters supported the proposed changes related to estates and transfers, but
suggested that the proposed rule did not go far enough. One commenter recommended
expanding regulations to cover all involuntary transfers, including transfers at the dissolution of a
corporation or other entity, liquidation in bankruptcy, and forced transfers during divorce
proceedings, not just those involving the death of the owner. Other commenters argued that
although they supported the treatment of estates, the proposal ran afoul of the Department’s
stated purpose to require the same identification and background checks of individuals and legal

entities, and created a “fundamental internal inconsistency.” Similarly, another commenter
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suggested that trusts should be treated the same as estates, and not subject to the same
requirements as apply to individuals. That commenter further stated that § 479.90a should
expressly address the role of attorneys, because issues may arise that require an attorney to take
possession of a firearm to effectuate distribution to beneficiaries. This commenter also stated
that a copy of the obituary in a recognized newspaper should be an acceptable alternative to the
death certificate.

Department Response

The Department acknowledges supporters’ comments regarding the addition of § 479.90a
to address the possession and transfer of firearms registered to a decedent. The addition of this
section clarifies that an executor, administrator, personal representative, or others recognized
under State law may possess the firearm during the term of probate, which is often a concern for
individuals dealing with the NFA firearms as part of an estate. Additionally, the rule provides
clarification as to when a transfer tax must be paid.

The Department does not agree that its positions with regard to estates should be
expanded to include other types of involuntary transfers as part of this rulemaking. Other types
of involuntary transfers were not addressed in the proposed rule. The Department has exercised
its discretion to decline to expand the scope of the rulemaking to encompass involuntary
transfers not addressed in the proposed rule. Should the Department determine that its position
with regard to estates should be extended to other involuntary transfers, it will do so in a separate
rulemaking.

Transfers of NFA firearms from an estate to a lawful heir are necessary because the
deceased registrant can no longer possess the firearm. For this reason, ATF has long considered

any transfer necessitated because of death to be involuntary and tax-free when the transfer is
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made to a lawful heir as designated by the decedent or State law. However, when an NFA
firearm is transferred from an estate to a person other than a lawful heir, it is considered a
voluntary transfer because the decision has been made to transfer the firearm to a person who
would not take possession as a matter of law. Such transfers cannot be considered involuntary
and should not be exempt from the transfer tax. Other tax-exempt transfers—including those
made by operation of law—may be effected by submitting Form 5. Instructions are provided on
the form.

The Department disagrees that § 479.90a should expressly address the role of attorneys to
effectuate distribution to beneficiaries. Clear rules are provided that establish who can make the
necessary distributions and how those distributions should occur. The Department also disagrees
with the assertion that a copy of an obituary in a “recognized newspaper” should be recognized
as equivalent to a death certificate for purposes of the new section addressing estate transfers, as
anyone can pay to have an obituary published in a newspaper. However, a death certificate is an
official document issued by a government agency; a newspaper obituary has no equivalent
guarantee of authenticity.

When an individual heir is named in a will, the executor of the estate would file a Form 5
to effect the transfer. The heir would be listed on the Form 5 as the transferee and an individual
heir would be required to submit photographs and fingerprints and be subject to a background
check. Similarly, if the trust expires upon the death of the grantor, then the trustee, as the
administrator of the trust, would file Form 5 to transfer the firearm to the individual named as the
beneficiary. Like the heir, the beneficiary would be required to submit photographs and
fingerprints and be subject to a background check. Transfers to trusts and legal entities from

estates will require that responsible persons at those trusts and legal entities identify themselves
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in the same manner as they would in circumstances involving a taxable transfer. If there is no
beneficiary or the beneficiary does not wish to possess the registered firearm, the trustee would
dispose of the property to a person other thah a trust beneficiary on an ATF Form 4. If, however,
the trust remains a valid trust after the death of the grantor, the trustee would conﬁnue to
administer the trust property according to the terms of the trust as there would be no transfer
under the NFA.
c. Background Checks for Responsible Persons
Comments Received

Seventy-two commenters, including members of a trade organization, stated in a form
letter that they agree that requiring fingerprint cards and photographs of all adult applicants or
responsible persons of a trust or LLC acquiring NFA firearms would ensure that NFA firearms
are not acquired by prohibited pefsons. These same commenters stated that they oppose any
expansion of the CLEO requirement. Thirty-six other commenters étated in a form letter that by
eliminating the CLEO signoff and narrowing the definition of responsible persons, ATF could
still require fingerprints and background checks on the person primarily responsible for a legal
entity application without exposing law-abiding citizens to what they consider to be the arbitrary
and capricious CLEO signoff ban. Another commenter expressed the belief that the regulations
need to be changed to expand the requirements for fingerprints and photographs, but only as to
one responsible person, not every responsible person who is part of a trust or legal entity. A few
other commenters stated that they did not oppose fingerprints, photographs or background
checks of responsible persons, but are opposed to the expansion of the CLEO signoff. Several
other commenters, including an owner of a company that manufactures firecarms and firearms

accessories, an FFL/SOT, and employees of an FFL/SOT company, stated that requiring
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background checks for trust members is appropriate, but that ATF should remove the CLEO
signature component. Another commenter stated that requiring background checks, fingerprints,
and photographs for responsible persons “is sufficient” and makes more sense than the CLEO
certification requirement that nullifies the right to acquire firearms for personal protection.
Another commenter stated that he supports background checks, but is unequivocally opposed to
the CLEO signoff requirement for any NFA transfer. Another commenter stated that the CLEO
requirement is too time consuming and outdated, but it is reasonable for people associated with
legal entities to be subject to the same fingerprint-based background checks that individuals go
through before they can obtain some of the most dangerous weapons.

Department Response

The Department acknowledges support regarding the requirement for responsible persons
of trusts or legal entities to submit fingerprints and photographs and undergo background checks.
The Department agrees that responsible persons of trusts or legal entities should be subject to the
same requirements as individuals acquiring an NFA firearm.

The Department acknowledges comments regarding expansion of the CLEO certification
requirement. The Department has changed the CLEO certification in the proposed rule to a
CLEO notification requirement in the final rule for all transferees, whether individuals, trusts, or
legal entities. See discussion infia in section IV.C.1. The Department also acknowledges
comments regarding those who would be considered a responsible person for a trust or legal
entity. The Department has changed the definition of responsible person to provide that
responsible persons are generally those individuals in the organization who have the power and

authority to direct the management and policies of the entity insofar as they pertain to firearms.
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B. Comments Generally Opposing the Rule

A few commenters disagreed with all proposed changes without providing any specifics.
The majority of commenters who were opposed to the proposed rule provided specific reasons as
discussed below.

1. Current Regulations Are Sufficient
Comments Received

Many commenters stated that there are already stringent Federal regulations in place for
the firearms covered by the proposed rule; for example, prohibited persons who receive or
possess an NFA firearm through a legal entity are already violating current laws. A few
commenters stated that these existing laws work, as shown by ATF’s examples in the proposed
rule. A few commenters objected to any additional firearm regulations.

Many commenters stated that this rule only creates more “red tape” for lawful citizens.
Another commenter believed that the “filings” for corporations, trusts, and legal entities already
identify a legally responsible person, and, as a result, maintained that the burdens of the‘ proposed
rule outweighed its benefits. Another commenter argued that a corporation or a trust was not a
person, and should not be treated as one.

Department Response

The Department acknowledges that there are existing Federal laws and regulations that
pertain to NFA firearms and firearms more generally. Requiring background checks for
responsible persons of trusts and legal entities helps to enforce those laws by keeping firearms
out of the hands of persons who are prohibited from possessing them. The efficacy of
background checks is evident in the statistics. The most recent statistics released by the

Department of Justice, Bureau of Justice Statistics, reflect that through the end of December
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2012, background checks run through the NICS by either the FBI or State point-of-contact
agencies resulted in about 2.4 million denials. See Karberg, Frandsen & Durso, Background
Checks for Firearms Transfers, 2012—Statistical Tables, at 1 (December 2014). And given that
there is not an abundant number of NFA firearms readily accessible without going through the
transfer process, background checks in this area should be expected to be highly effective in
keeping NFA weapons out of the hands of those prohibited by law from possessing them.

In addition, requiring background checks for responsible persons of trusts and legal
entities conforms the requirements applicable to those entities to those that apply to individuals.
It also maintains consistency with the way ATF processes applications for Federal firearms
licenses, where responsible persons for legal entities are subject to background checks. See
27 CFR 478.47(b)(2).

a. Allegations that the Proposed Changes Were Motivated by Politics
Comments Received

Many commenters stated their view that this rulemaking is motivated by politics and not
driven by legitimate concerns. Some argued that the proposal was an executive “overreach,”
represented an “end run” around Congress, and was beyond the scope of ATF’s regulatory
authority. Some commenters expressed concern that the proposed regulation was intended to
disarm law abiding citizens.

Department Response

The Department acknowledges that the regulation of firearms provokes strong feelings on
all sides and that any form of firearm regulation is often a topic of substantial debate. The
Department initiated this rulemaking after ATF received a petition from the NFATCA, a non-

profit association. ATF agreed with the petitioner that by not requiring background checks for
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trusts and legal entities, the existing regulations created the potential for abuse. The goal—as
stated in both the proposed rule and here—is to ensure that the rules regarding NFA applications
that apply to individuals apply equally to trusts and corporate entities. By ensuring background
checks are run on certain persons who may have access to NFA weapons, the rule is intended to
help enhance public s‘afety. Put simply, this rule will not prevent a person who can lawfully
possess firearms from receiving or possessing NFA firearms; it was designed to prevent persons
who are prohibited from receiving or possessing firearms from obtaining them through the use of
trusts or legal entities not currently subject to the same procedures applicable to individuals. The
rule will not disarm law abiding citizens. However, it will help ensure that persons who are
prohibited by law from possessing firearms are not able to acquire them.

The Department also does not agree that the rule is outside of ATF’s authority. ATF has
regulated the circumstances under which NFA firearms are manufactured, transferred, and
acquired for decades. This authority is basgd upon the authority to implement the law that
Congress has both expressly and implicitly delegated to the Department. Specifically, the
authority to implement the regulations requiring a CLEO certification have withstood
challenge. See Lomont v. O’Neill, 285 F.3d 9 (D.C. Cir. 2002). The Court, in upholding the
CLEO certification requirement, noted that sections 5812 and 5822 of the NFA give “the
Secretary broad authority to promulgate regulations governing application forms, including
regulations pertaining to the identification of the transferee, the transferor and the firearm,” and
“broad authority over the form of applications for permission to make firearms.” Id. at
16. Similarly, in upholding ATF’s authority to make destructive device determinations, another
court noted that Congress may lawfully leave “a certain degree of discretion to executive or

judicial actors.” The court noted that ATF acted lawfully in implementing the statutory
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definition, utilizing the authority delegated to it by Congress and the Secretary of the

Treasury. Demko v. United States, 216 F.3d 1049, 1054 (Fed. Cir. 2000). Such authority was
also recognized when, in construing the Gun Control Act (GCA), a court found that the Secretary
of the Treasury was authorized to promulgate regulations to facilitate its enforcement. This
responsibility was delegated within the Department of the Treasury to ATF. National Rifle Ass’n
v. Brady, 914 F.2d 475, 477 (4th Cir. 1990).

b. Changes Are Not Necessary If Current Regulations Are Enforced

Comments Received

Many commenters stated that it is not necessary for the Department to add additional
rules and that the current rules are sufficient to ensure NFA firearms are not acquired by
unauthorized individuals. Many commenters felt that the proposed rule fails to address crime,
and instead simply makes it more difficult for law-abiding citizens to legally obtain NFA
registered firearms. Many commenters stated that someone who wishes to obtain a firearm for
criminal purposes would not go through the NFA application process for a legal entity, a process
that entails expense and efforts to register such firearms with the Federal Government.

One commenter noted that the proposed rule would alter the timing of the background
check, and asserted that the timing would have a negative effect on safety. Currently,
background checks are performed at the time the weapon is physically transferred; the proposed
change would require the background check be performed at the beginning of the application
process. This commenter stated that it currently takes transfer applications a year for approval,
and with the proposed change, any arrests, convictions, or restraining orders that occur during

this year would not be discovered and restricted persons could potentially obtain possession of
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the NFA items. Several commenters questioned why it takes ATF months to approve NFA
applications if it does not currently run checks on trusts and legal entities.

Many commenters stated that there is no “loophole” to close, arguing that nothing in the
current system allows felons or otherwise prohibited persons to possess NFA items through
trusts, corporations, or individually. Several commenters further added that their trust was
constructed in a manner such that prohibited persons may not have va role in the trust. Other
commenters noted existing requirements that the person picking up the NFA item must still fill
out ATF Form 4473, Firearms Transaction Record, and pass the required NICS background
checks at the point of sale before taking possession. Other commenters noted generally that it is
already illegal to let unauthorized persons be in possession of firearms and NFA items. Others
stated specifically that an individual who takes possession (i.e., the responsible person), is
prohibited by State and Federal law from transferring or making that weapon available to anyone
with a firearm restriction. In addition, a few commenters stated that there is not an “underground
black-market conspiracy” or “underworld entity” circumventing NFA gun laws by using trusts.
Several commenters stated that trusts are used by'law-abiding citizens to prevent unintentional
illegal transfers; people creating an NFA trust are not trying to game or cheat the system dr pass
through a loophole.

Many commenters noted that ATF’s three examples provided in the proposed rule fail to
illustrate that there is a problem to be solved (i.e., that a prohibited person ever gained actual
possession of an NFA firearm by virtue of an association with a legal entity, much less
committed a crime with that weapon). Those same commenters also observed that these three
examples just as strongly argue that prohibitions and safeguards, under current law, are entirely

sufficient. A few of these commenters asked ATF for access to the details of the three situations
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and stated that without such access, there are many unanswered questions and no evidence of any
problem that existing law does not address.

Many commenters requested ATF to leave the current regulations in place. Instead of
proposing new rules and regulations, many commenters asked ATF to enforce the rules, laws,
and penalties already on the books, and noted the small number of prosecutions resulting from
NICS denials. A few of these commenters also requested that ATF give longer sentences and
harsher penalties to those who break the rules. Another commenter noted that the current
regulations are unenforceable due to an already “over-taxed and under-funded and under-staffed
system.” Another commenter stated that ATF makes so many “gun laws” that the public cannot
possibly understand them, and asked how ATF proposes to enforce them.

Department Response

While the Department acknowledges that most individuals who apply to register and
transfer an NFA firearm are not prohibited from possessing or receiving firearms, there have
been a significant number of instances in which prohibited persons have submitted NFA
applications. Inforrﬁation received from the ATF NFA Branch disclosed that from 2010 to 2014
there were approximately 270 NFA applications by individuals, out of 115,842 applications, that
were disapproved due to background check denials. The NFA Branch also tracked the number
of applications received from trusts and legal entities during the same period. The Department
believes that the disapprovals would have been higher if background checks would have been
conducted on responsible persons associated with the 217,996 applications received from trusts
or legal entities during this time. This belief is based on the FBI’s denial rate on NICS
background checks between November 30, 1998, and December 31, 2014, which is

approximately 1.24 percent. Additionally, the Department believes that the background check
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requirement has an important deterrent effect as a prohibited person would be less likely to try
and acquire an NFA firearm knowing that the person would be subject to a background check.

As a result of the increased use of trusts or legal entities to acquire NFA firearms, the
number of qualifying firearms acquired without a background check has greatly increased.
Between 2004 and 2014,’the number of NFA applications received from trusts or legal entities
increased from 1,938 to 90,726. In 2013 and 2014, ATF received a combined total of 162,759
applications from trusts or legal entities.

The Department does not agree that the proposed regulations are unnecessary.
Background checks required under the Brady Act (18 U.S.C. 922(t) and 27 CFR 478.102), as
part of the licensing process (18 U.S.C. 923(d)(1)(B) and 27 CFR 478.47(b)(2)), and the
application process for individuals submitting applications to make or receive an NFA firearm
(26 U.S.C. 5812 and 5822, 27 CFR 479.63 and 479.85) are in place to prevent prohibited persons
from unlawfully acquiring firearms. The proposed rule is similarly intended to prevent
prohibited persons from acquiring firearms by closing down an avenue that can be exploited.

The Department acknowledges that there is a backlog of NFA applications, and notes that
the backlog has decreased over the last year. ATF processes applications as quickly as its
resources allow.

The Department agrees with the commenters that the existing laws should be enforced,
and the Department is committed to focusing its limited prosecutorial resources on the most
significant violent crime problems facing our communities. That said, enforcement must be
paired with common-sense regulatory efforts to help limit access to firearms by persons

prohibited from possessing them. This rule is intended to do just that.
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The Department acknowledges that the person picking up the NFA item must still fill out
ATF Form 4473, Firearms Transaction Record, and pass a NICS background check at the point
of sale before taking possession. Such a background check on the person picking up the firearm
would verify that that individual is not a prohibited person, but it would not verify that other
people who are responsible persons of a trust or legal entity are not prohibited.

The Department does not regard time-of-transfer background checks as sufficient to

“comply with the transfer provision of the NFA. The Department interprets that provision to

require that background checks precede the transfer of NFA firearms. Specifically, the statute
provides that a firearm “shall not be transferred unless” the Secretary has approved the
application, and that an application “shall be denied if the transfer, receipt, or possession of the
firearm would place the transferee in violation of law.” 26 U.S.C. 5812(a). The Department
construes that language to mean that background checks for individuals and responsible persons
must be conducted before the application is approved. Additionally, this provision requires that
an individual’s “identification must include his fingerprints and his photograph.” Id. A NICS
background check does not satisfy the statute’s biometric language (fingerprint cards)
requirement. The submission of fingerprints allows a more robust check of criminal history
databases and provides a means of eliminating false negative and false positive matches. For
example, the relevant individual may have a disqualifying criminal record under another name.

The Department does not agree that the proposed rule would alter the timing of the
background check. Background checks under the statute’s transfer provision are not currently
performed at the time the weapon is physically transferred, as the commenter suggested. Rather,
background checks are currently performed before an application is approved and will continue

to be performed in the same manner. With respect to the commenter’s concern that delay in
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processing applications might mean that an individual will become a prohibited person while
awaiting a background check, the agency has two responses. First, because nothing about the
Department’s method of processing applications will change because of this rule, the Department
believes the commenter’s concern is outside the scope of this rulemaking. Second, processing
times for applications reflect the delay between the time the application is received by the NFA
Branch and the time the application is entered into the NFRTR and processed. As the
background check is not conducted until after the information is entered into the NFRTR, any
prohibitions that may have occurred after the applicant mailed the application will be disclosed
when the background check is conducted.

c. Criminal Activity Assertions Are Not True

1. The NFA and Impact on Crime

Comments Received

Many commenters stated that these restrictions will not reduce crime and questioned
whether violent crimes have been committed with registered NFA items, or by responsible
persons of a trust or legal entity. Several commenters asked if ATF could provide the statistics
demonstrating the need for the regulations and direct link between the proposed rule and
enhanced public safety.

Many other commenters observed that NFA items are expensive, already heavily
regulated, and “virtually unheard of” in the hands of criminals. Although commenters disagreed
on the number of crimes they believe have been committed with registered NFA weapons, those
addressing the subject agreed that the number was small, and argued that the proposed rule

would accordingly have little to no effect on public safety.

41



Department Response

The Department disagrees that it must show a direct link between the proposed rule and
enhanced public safety. Congress has directed the Department to ensure that individuals who are
 prohibited from possessing NFA firearms do not obtain them, even if those individuals have no
intention of using them in an unlawful manner. See 26 U.S.C. 5812(a) (“Applications shall be
denied if the transfer, receipt, or possession of the firearm would place the transferee in violation
of law”); 26 U.S.C. 5822 (“Applications shall be denied if the making or possession of the
firearm would place the person making the firearm in violation of law.”). The Department
regards the appropriate question to be whether the rule will better ensure that prohibited
individuals do not unlawfully possess NFA firearms, not whether individuals who possess
firearms are likely to use them to commit crimes.

Additionally, the Department notes that some individuals who own NFA firearms do in
fact commit crimes. A review of trace data and criminal records from 2006 to 2014 disclosed
twelve incidents in which owners of NFA firearms were convicted of crimes; however, there is
no evidence that these crimes were committed with NFA firearms. Convictions include
attempted homicide, conspiracy to commit felony offenses of firearms laws, operating a drug
involved premises, possession of unlawful firearms, possession of marijuana, intent to distribute
methamphetamine, possession of a firearm during commission of drug trafficking, domestic
violence, theft, dealing firearms without a license, and possession of an unregistered NFA
firearm.

In one instance the purchaser was arrested 9 days after the purchase of the firearm. In
another instance the purchaser was arrested within 3 months of the purchase of the firearm. Both

purchasers were convicted of drug related charges.
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The Department acknowledges that the majority of firearms traced are handguns.
However, between 2006 and 2013, local or Federal law enforcement recovered and ATF traced
5,916 NFA firearms. ATF is authorized to trace a firearm for a law enforcement agency
involved in a bona fide criminal investigation. There were also at least seven instances in which
the possessor of the firearm at the time it was traced was not the person it was registered to in the
NFRTR. Under Federal law, possession of an NFA firearm by a person to whom it is not
registered is unlawful (26 U.S.C. 5861(d)).

The Department also emphasizes that NFA weapons are dangerous weapons that can
empower a single individual to take many lives in a single incident. Therefore, a low incidence
of the use of NFA firearms in crimes does not reflect the threat to public safety that they pose. A
low usage of NFA firearms in crime may also bespeak the success of the NFA in preventing such
weapons from reaching the hands of prohibited persons in the past. The large increase in
transfers in which no background check takes place, however, increases the risk that NFA
firearms will reach prohibited persons. The Department does not believe it is reasonable to wait
for an NFA firearm to be used in a significant criminal incident before crafting procedures
reasonably calculated to carry out its regulatory mandate to prévent prohibited persons from
obtaining NFA firearms.

ii. The NFA and Associated Background Checks for Transactions Involving a Trust or Legal
Entity
Comments Received

Many commenters stated that the proposed rule is misleading because it suggests that

there are no background checks currently required for trusts or legal entities when, in fact, the

person who picks up an NFA item from a licensed dealer on behalf of a trust or legal entity must
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complete a Form 4473 and undergo an individual NICS background check prior to taking
possession of the NFA item. Some of these commenters provided specific language from ATF’s
NFA Handbook as support for their point. |
Department Response

The Department acknowledges that ATF procedures currently require that FFLs run a
background check on any person picking up a firearm on behalf of a trust or legal entity.
However, this ensures only that the direct recipient from the FFL is not a prohibited person. It
does not verify the status of the other responsible persons associated with a trust or legal entity
who will have access to the firearm. Thus, this rule will help ensure that many persons with
access to the firearm are neither prohibited possessors nor otherwise ineligible for such access.
With the implementation of the rule, responsible persons for trusts and legal entities will undergo
a background check as part of the application process. Therefore, a responsible person will not
have to undergo a background check at the time of the transfer from the FFL.
d. Individuals Do Not Create Trusts or Legal Entities to Avoid Background Checks
Comments Received

Many commenters stated that the proposed rule mistakenly contends that individuals
create trusts or legal entities solely to avoid background checks when acquiring NFA items.
These commenters offered other valid reasons (e.g., for estate planning; to comply with laws and
regulations associated with the NFA, especially by preventing accusations or criminal charges
involving constructive possession; as the only available mechanism for acquiring NFA items for

individuals who reside in a locale where CLEO certification is unobtainable).
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Department Response

The Department is unable to assess the reason(s) for the recent exponential growth in the
use of trusts, in particular, to acquire NFA firearms, and the proposed rule made no claim about
the extent to which such trusts are being used predominantly to circumvent the background
check requirement for individuals, as opposed to for other reasons. But the use of trusts.has
grown exponentially, and as a result so have the number of persons gaining access to NFA
firearms without undergoing a background check. Regardless of their motive, the Department
does not believe that responsible persons of trusts or legal entities should be excluded from the
background check and other requirements that seek to ensure prohibited persons do not gain
access to NFA firearms.

Additionally, the Department notes that it believes that even if individuals are not
frequently exploiting the potential loophéle in the statute, the existence of the loophole invites
future exploitation. The Department regards it as wise to close the loophole to eliminate the
opportunity for future evasidn of the individual background check requirement, even if the tactic
has not yet come into common use.

2. Rule Differs From NFATCA Petition
Comments Received

Some commenters noted that NFATCA’s petition asked ATF to amend §§ 479.63 and
479.85 to, among other things, require photographs and fingerprints of persons responsible for
directing the legal entity, eliminate the requirement for CLEO approval of Forms 1 and 4 for
natural persons, and require notification to CLEOs for all Form 1 and Form 4 applicants. One
commenter noted that the proposed rule differed from the petitioner’s request by adding CLEO

certification requirements, not removing them. Another commenter observed that the proposed
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rule did largely what the petitioner requested by expanding requirements for all responsible
persons involved with corporations and trusts; however, the proposed rule lessened—but did not
entirely eliminate—CLEO certification requirements. Several commenters referenced
NFATCA'’s letter, dated August 31, 2013, in which NFATCA said that it supports the
elimination of the CLEO certification requirement, but does not support the proposed rule in its
current form. The NFATCA letter states, in part, that “[t]he Executive Branch proposals unduly
burden the law-abiding public, will restrain lawful commerce and bury an already overwhelmed
agency with an administrative infrastructure that will not serve the public safety interest.”
NFATCA also submitted a public comment to the rulemaking, stating that the proposed
rule bears little resemblance to its petition, or to changes that NFATCA discussed with ATF and

23 for

that were published in “ATF’s Unified Agenda repeatedly over the past several years
Regulation Identification Number (RIN) 1140-AA43.
Department Response

The Department acknowledges that in proposing to extend CLEO certification rather than
notification requirements, and not eliminating all CLEO involvement, the proposed rule differed
not only from material contained in the published abstracts of RIN 1140-AA43 in the 2011 and
2012 Unified Agendas, but also from what the petition requested. See supra note 3. However,
the Department notes that the intent of the Unified Agenda is to provide data on regulatory and

deregulatory activities under development throughout the Federal Government. The activities

included in individual agency agendas are primarily those currently planned to have a proposed

3 This commenter’s footnote stated “See Unified Agenda, RIN [Regulation Identifier Number] 1140-AA43 (Fall
2011); RIN 1140-AA43 (2012).” The Department notes that these published abstracts stated that this rulemaking
proposed to require, among other things, “that a copy of all applications to make or transfer a firearm be forwarded
to the [CLEO] of the locality in which the maker or transferee is located” and to eliminate “the requirement for a
certification signed by the [CLEO].”
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rule or a final rule issued within the next 12 months. This does not mean that ATF, or any other
agency, cannot change the direction of a proposed rulemaking if circumstances warrant. In
addition, when ATF issued the proposed rule, ATF believed that the proposed requirements to
extend CLEO certification would enhance public safety without overly burdening the public.
However as is discussed infr-a in section IV.C.1, the Department has reassessed the need for
CLEO certification and has implemented a new approach that focuses on notifying CLEOs, and
requires responsible persons of a trust or legal entity to submit fingerprint cards and undergo a
background check. See section IV.C.1 for discussion of the reasons for this change.

The Department agrees that a change from a CLEO certification to CLEO notification
will require a change to the Forms 1, 4, and 5. See section IV.C.1 for further discussion.
3. Constitutional and Statutory Arguments
a. Violates the Second Amendment
Comments Received

Hundreds of commenters stated that the proposed rule violated and infringed their Second
Amendment rights. Many commenters stated the proposed rule further eroded and encroached
on such rights as they believe that the NFA—with some also adding the GCA—is
unconstitutional and already unconstitutionally infringes the rights protected by the Second
Amendment. Many commenters referenced the Supreme Court’s decision in District of
Columbia v. Heller, 554 U.S. 570 (2008), which found that the Second Amendment protects an
individual-—not a collective—right to keep and bear firearms.

Numerous commenters specifically connected the perceived Second Amendment
infringement to the CLEO certification requirement, as some CLEOs are represented as being

unwilling to sign off on applications, regardless of the applicant’s background, or the legality of
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the NFA item in the applicant’s jurisdiction. See infra section IV.C.1.c for a detailed discussion
of this issue. These same commenters pointed out that the proposed rule, by extending the
CLEO certification requirement to responsible persons of trusts or corporations and legal
entities, removes the “gun trust” option, which does not require CLEO certification and thereby
effectively bans law abiding citizens from exercising their Second Amendment rights, i.e.,
constitutes a de facto ban.

A commenter focused particularly on silencers, which are included in the definition of
firearm under the NFA. 26 U.S.C. 5845(a). This commenter provided data showing the benefits
of silencers (e.g., hearing protection), and that the situation is different from when the NFA was
enacted—that is, silencers are no longer dangerous or unusual and are typically possessed by
law-abiding citizens—and accordingly, merit constitutional protection under the Second
Amendment. This commenter stated that 39 States permit private citizens to own and possess
silencers, and more than 30 States permit their use in some form of hunting. This same
commenter argued that short-barreled shotguns (SBSs), short-barreled rifles (SBRs), and any
other weapons (AOWs) should not be controlled under the NFA because they are no more
dangerous than conventional shotguns and rifles, they are commonly used by law enforcement
and the military, and are favorably suited for law-abiding citizens to use in self-defense.
Department Response

The Department notes that the NFA regulates weapons such as machineguns, short-
barreled rifles, short-barreled shotguns, silencers, destructive devices, which include such items
as grenade launchers, as well as firearms meeting the definition of “any other weapon,” which
include disguised devices such as penguns, cigarette lighter guns, knife guns, cane guns and

umbrella guns. See 26 U.S.C. 5845.
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The Department does not believe that the proposed regulation violates, erodes, or
otherwise infringes any rights protected by the Second Amendment. The Supreme Court and
several Courts of Appeal have recognized, “the right to keep and bear armskhas never been
unlimited.” Nat’l Rifle Ass’'n (NRA) v. ATF, 700 F.3d 185, 200 (5th Cir. 2012) (quoting Heller,
554 U.S. at 626). The Supreme Court noted explicitly in Heller that the Second Amendment did
not extend to “dangerous and unusual weapons” not in “common use.” 554 U.S. at 627; see also
United States v. Miller, 307 U.S. 174, 178-79 (1939) (regarding short-barreled shotguns). Courts
of Appeals have consistently found NFA weapons to be “dangerous and unusual.” See United
States v. Henry, 688 F.3d 637, 640 (9th Cir. 2012); Heller v. District of Columbia (“Heller II"),
670 F.3d 1244, 1263 (D.C. Cir. 2011); United States v. Marzzarella, 614 F.3d 85, 94 (3d Cir.
2010); Hamblen v. United States, 591 F.3d 471, 473-74 (6th Cir. 2009); United States v. Tagg,
572 F.3d 1320, 1326 (11th Cir. 2009); United States v. Fincher, 538 F.3d 868, 874 (8th Cir.
2008). Moreover, even if one assumes that NFA weapons are of the type protected by the
Second Amendment, the Department believes that NFA statutory requirements imposed on the
these weapons would be considered longstanding presumptively lawful regulations or restrictions
and permissible under the Second Amendment given the Supreme Court’s rulings in Heller,

554 U.S. 570, and Miller, 307 U.S. 174, and circuit court rulings, such as in NR4, 700 F.3d 185.
Finally, even if the NFA’s statutory requirements—or the requirements imposed by this
regulation—are not considered longstanding, the Department believes that they would withstand
constitutional scrutiny.

The Department’s position is that the Second Amendment, properly construed, allows for
reasoﬁable regulation of firearms. Heller emphasized the importance of “prohibiting the

carrying of ‘dangerous and unusual weapons’” in defining the limitation on the Second
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Amendment right, explaining that the Second Amendment would not prevent the ban of the
“weapons that are most useful in military service—M-16 rifles and the like . . . .” Heller,
554 U.S. at 627; id. at 627-28.

In addition, although the Court did not purport to define the full scope of the Second
Amendment right in Heller, the Court did consider United States v. Miller, 307 U.S. 174, which
“upheld against a Second Amendment challenge two men’s federal indictment for transporting
an unregistered short-barreled shotgun in interstate commerce, in violation of the National
Firearms Act.” Heller, 554 U.S. at 621-22 (citation omitted). Heller explained that the Miller
Court’s “basis for saying that the Second Amendment did not apply” was that the type of weapon
at issue was not eligible for Second Amendment protection.

In the absence of any evidence tending to show that the possession or use of a

[short-barreled shotgun] at this time has some reasonable relationship to the

preservation or efficiency of a well-regulated militia, we cannot say that the
Second Amendment guarantees the right to keep and bear such an instrument.

Certainly . . . it is not within judicial notice that this weapon is any part of the
ordinary military equipment or that its use could contribute to the common
defense.

Id. at 622 (quoting Miller, 307 U.S. at 178) (emphasis in Heller). Of particular importance to
this rulemaking, the Heller Court further stated:

We may as well consider at this point (for we will have to consider eventually)
what types of weapons Miller permits. Read in isolation, Miller’s phrase “part of
ordinary military equipment” could mean that only those weapons useful in
warfare are protected. That would be a startling reading of the opinion, since it
would mean that the National Firearms Act’s restrictions on machineguns (not
challenged in Miller) might be unconstitutional, machineguns being useful in
warfare in 1939. We think that Miller’s “ordinary military equipment” language
must be read in tandem with what comes after: “[O]rdinarily when called for
[militia] service [able-bodied] men were expected to appear bearing arms supplied
by themselves and of the kind in common use at the time.” The traditional militia
was formed from a pool of men bringing arms “in common use at the time” for
lawful purposes like self-defense. “In the colonial and revolutionary war era,
[small-arms] weapons used by militiamen and weapons used in defense of person
and home were one and the same.” Indeed, that is precisely the way in which the
Second Amendment’s operative clause furthers the purpose announced in its
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preface. We therefore read Miller to say only that the Second Amendment does
- not protect those weapons not typically possessed by law-abiding citizens for
lawful purposes, such as short-barreled shotguns.
Id. at 624-25 (emphasis added) (internal citations and quotations omitted). Heller thus explicitly
recognized an “important limitation on the right to keep and carry arms . . . the sorts of weapons
protected [are] those ‘in common use at the time.”” Id. at 627 (quoting Miller, 307 U.S. at 179).

In NRA, the Fifth Circuit acknowledged Heller’s “non-exhaustive list” of “presumptively
lawful regulatory measures,” 700 F.3d 185, 197 (5th Cir. 2012) (citing 554 U.S. at 626-27). The
Fifth Circuit held that firearm restrictions that are longstanding, like the NFA, are not likely to
burdén a person’s rights under the Second Amendment. See id. 'at 196; see also Heller 11, 670
F.3d at 1253 (“[A] regulation that is ‘longstanding,” which necessarily means it has long been
accepted by the public, is not likely to burden a constitutional right; concomitantly the activities
covered by a longstanding regulation are presumptively not protected from regulation by the
Second Amendment.”).

Like the restrictions on machineguns, the Department believes that other longstanding
Federal restrictions on making and transferring SBSs, SBRs, silencers, and AOWs are “firmly
historically rooted” and will not burden Second Amendment rights given the Court’s holding in
Heller regarding presumptively lawful regulatory measures. See NRA, 700 F.3d at 204; United
States v. One Palmetto State Amory PA-15 Machinegun, No. 15-2202, 2015 U.S. Dist. LEXIS
95302 (E.D. Penn. 2015) (holding that the Second Amendment does not create a right to possess
a machinegun), and Hollis v. Lynch, No. 3:14-CV-03872-M, 2015 U.S. Dist. LEXIS 103656
(N.D. Tex. 2015) (holding that the Second Amendment does not create a right to make

machineguns).
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Finally, even if a court were to conclude that the NFA and its implementing regulations
are not “presumptively lawful,” they would nevertheless pass constitutional muster under
existing Second Amendment jurisprudence; The NFA and this final rule are not a ban on NFA
items, as some commenters suggest. Rather they ai'e reasonable regulations on the possession of
such weapons that the Department believes are consistent with the Second Amendment.

In response to those commenters who seek the repeal of the NFA and a different
treatment for certain NFA weapons, like silencers, the Department cannot repeal the NFA, nor
can it choose to ignore provisions of the act for certain weapons, or minimizé the burden of the
statutory language for certain weapons, such as, silencers, SBSs, SBRs, and AOWs. The statute
neither requires nor is best read as permitting disparate treatments of NFA firearms in the
manner suggested by the comménts.

Assuming, arguendo, that silencers are within the protection of the Second Amendment
in the first place, they do not qualify for heightened Second Amendment protection. To the
contrary, silencers were included in the original draft of the NFA in 1934, and have a long
regulatory history. See United States v. Gonzales, No. 2:10-CR-00967 CW, 2011 U.S. Dist.
LEXIS 127121 (D. Utah 2011) (describing legislative history surrounding 1934 enactment of the
NFA). Because silencers, SBSs, and SBRs are statutorily defined as NFA firearms, they are
regulated in the same manner as the other NFA weapons.

Although the CLEO certification process has been upheld by courts as a reasonable
regulation (see, e.g., Lomont, 285 F.3d 9), the Department is not requiring such a certification in
this final rule. Instead, the final rule contains a CLEO notification provision, requiring
applicants to provide notification to the CLEO. Thus, the concern expressed by many

commenters that the CLEO certification provision in the rulemaking will effectively ban the
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transfer and making of NFA weapons is moot; likewise, commenters’ concerns about the alleged
arbitrary and capricious nature of the CLEO certification process in some jurisdictions are also
moot.
b. Violates the Fourth Amendment
Comments Received

One commenter stated that the wait time for ATF to approve NFA transfers is excessive,
and that the proposed rule imposes additional restrictions. The commenter stated that these
restrictions deprive him of the use of his legally obtained property, and violate the Fourth
Amendment as they are a “de facto seizure.” Another commenter provided an example in which
a county sheriff publicly stated that he would possibly provide CLEO certification, on the
condition that the applicant “pass a background check™ and “allow the Sheriffs (sic) Department
to inspect the home where the weapon will be stored.” This commenter stated that this “safety
inspection” blatantly violated the Fourth Amendment protection against unreasonable searches.
Department Response

The Department believes that the law provides that applicants do not have a property
interest in the NFA firearm sought during the application period. Therefore, an NFA firearm is
not the property of a transferee until the transferor receives a properly approved NFA Form 4.

The Department takes the view that individuals, trusts, and legal entities do not obtain a
property interest in an NFA firearm until the Department has approved an application to make or
transfer one. A “protected property interest simply ‘cannot arise in an area voluntarily entered
into . . . which, from the start, is subject to pervasive Government control.”” Dennis Melancon,
Inc. v. City of New Orleans, 703 F.3d 262, 272 (5th Cir. 2012); see also Hearts Bluff Game

Ranch, Inc. v. United States, 669 F.3d 1326, 1330 (Fed. Cir. 2012) (same). In light of the
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comprehensive scope of Federal firearms regulation, the NFA and GCA delineate such an area of
pervasive control when it comes to the acquisition or manufacture of such firearms. See Mitchell
Arms, Inc. v. United States, 7 F.3d 212, 216 (Fed. Cir. 1993). Moreover, several courts have
held that a property interest is lacking where the alleged property is not accompanied by the
“crucial indicia of property rights,” such as the right to assign, sell, or transfer the property at
issue. Gonzalez v. NOAA, 695 F. Supp. 2d 474, 504 (S.D. Tex. 2010) (finding no legally
cognizable property interest in Federal shrimping permits); see also Melancon, 703 F.3d at 269
(describing these indicia as “the right to possess, use, and dispose™); Hearts Bluff Game Ranch,
669 F.3d at 1330 (identifying “the ability to sell, assign, transfer, or exclude” as the crucial
indicia of a property right). Because the statutory language in the NFA makes it clear that
applicants do not have the right to make or transfer an NFA firearm until a properly approved
Form 1 or 4 is issued, the applicant does not have a property interest in the NFA firearm until a
properly approved Form 1 or 4 is issued. See 26 U.S.C. 5812 and 5822. See Hollis,

2015 U.S. Dist. LEXIS 103656 (holding “that Plaintiff had no property interest in either the
machine gun or the erroneous approval of the Form 1 application”).

The Department therefore disagrees that delaying or preventipg the transfer of an NFA
ﬁrearm constitutes a “seizure” under the Fourth Amendment. As explained above, individuals,
trusts, and legal entities do not have a property interest in an NFA firearm until a properly
approved Form 1 or 4 is issued. They therefore lack standing to assert a Fourth Amendment
claim because they cannot assert “an interest in the property seized.” Rakas v. Illinois,

439 U.S. 128, 148 (1978).
As to the comment regarding the home inspection that one CLEO purportedly required of

citizens before granting a CLEO certification, the Department notes that the final rule will not
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include a CLEO certification requirement so there will be no further need to consent to such
home inspections. Instead, the final rule will contain a CLEO notification provision, which
should ease commenters’ concerns.

c. Violates the Fifth Amendment

i. Due Process Clause

Comments Received

Several commenters expressed a concern that local CLEOs would refuse té certify
applications for little or no reason, amounting to a violation of due process under the Fifth
Amendment. Several commenters also stated that applicants pﬁmarily use “gun trusts” due to
their CLEOs’ arbitrary and capricious refusal to provide certification, and expressed concern that
the proposal essentially removes this option.

In addition, a few commenters noted that Federal appellate courts have recognized the
validity of trusts established with a prohibited person as the settlor, which allows the prohibited
person to maintain the prohibited person’s “ownership” interest in the property while
surrendering the prohibited person’s right to the “possessory” interest to a trustee, see United
States v. Zaleski, 686 F.3d 90, 93 (1st Cir. 2012); United States v. Miller, 588 F.3d 418, 419-20
(7th Cir. 2009); Cooper v. City of Greenwood, 904 F.2d 302, 305-06 (5th Cir. 1990). One of
these commenters also stated that trusts provide a well-established method to maintain regulatory
compliance without exercising possession, and provided the common example of beneficiaries

who are minors. This commenter predicted that the proposed rule, if finalized, would most

certainly be challenged as a “taking” under the Fifth Amendment.
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Department Response

The Department believes that most of the commenters’ concerns are addressed with the
change from CLEO certification to CLEO notification. Moreover, this rule does not eliminate or
significantly burden the use of trusts or legal entities by persons who may wish to employ them
as part of the‘ NFA firearm acquisition process.

The Department disagrees with commenters asserting that the proposed regulations
would lead to a violation of an applicant’s due process rights under the Fifth Amendment.
Recently, at least two courts considered whether a denied NFA applicant had a property interest
in the denied Form 1 application or in the NFA weapons he sought to make. Both district courts
ruled that the applicant had no property interest in the ATF Form 1 or firearm at issue. Hollis,
2015 U.S. Dist. LEXIS 103656; ahd One Palmetto State Armory PA-15 Machinegun,

2015 U.S. Dist. LEXIS 95302.

(113

Procedural due process challenges must demonstrate that the “‘state has deprived a
person of a liberty or property interest.”” Wilson v. Birnberg, 667 F.3d 591, 601 (5th Cir. 2012)
(quoting Welch v. Thompson, 20 F.3d 636, 639 (5th Cir. 1994)). If it has, then the Court “must
determine whether the procedures relative to that deprivation were constitutionally sufficient.”
Id. As explained in the preceding section regarding whether this rule will effect a “seizure” in
violation of the Fourth Amendment, individuals do not have a property interest in an NFA
firearm until a properly approved Form 1 or 4 is issued.

Moreover, most, if not all, NFA applicants who will be impacted by the proposed change
in the definition of a “person,” which requires “responsible persons” for a trust or legal entity to
undergo a background check, will have no legally cognizable property interest in either the NFA
firearm sought or the NFA application form. Several courts have held that a property interest is

99
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such as the right to assign, sell, or transfer the property at issue. Gonzalez v. NOAA,

695 F. Supp. 2d at 504 (finding no legally cognizable property interest in Federal shrimping
permits). Further, the fact that it is unlawful to possess a firearm before ATF approves the
relevant form reinforces the Department’s conclusion that there is no property interest in such
firearms until such forms are properly issued. See Hollis, 2015 U.S. Dist. LEXIS 103656.

As for the comments expressing concerns about protecting the property interest of
minors, the proposed regulation will allow trusts to possess the NFA weapon until the minor
comes of age. Once the minor is of age, the minor can then complete the transfer application and
background check and, if not otherwise prohibited from possessing an NFA firearm, take
possession of the NFA weapon. The only change the rule makes is that it requires that
responsible persons in trusts undergo background checks and not be prohibited persons. If
anything, therefore, the rule will provide trust beneficiaries with an added measure of protection
by ensuring that trust property is held in the hands of a law-abiding person who is not prohibited
from possessing firearms under Federal or State law.

Moreover, to the extent that courts have recognized a felon’s ability to employ a trust or
other device to maintain an ownership interest, so long as there is no ability to physically possess
or control the firearm, those cases have no application here. Trust beneficiaries who cannot
physically possess or control firearms held in trust for them will not typically be responsible
persons under the rule. Additionally, this rule pertains to the acquisition of a firearm, not the
disposition of a firearm already owned by someone who later becomes prohibited.

ii. Self;incrimination
Comments Received
The Fifth Amendment provides a right against self-incrimination, which permits an

individual to refuse to disclose information that could be used against such individual in a
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criminal prosecution. One commenter argued that a criminal who desired to obtain an NFA
weapon would not go through the appropriate routes of submitting to ATF the required forms,
paying the associated tax, and waiting for the forms to be approved. This commenter cited case
law, Haynes v. United States, 390 U.S. 85 (1968), as support for the proposition that felons and
other prohibited individuals are not required to register NFA weapons due to the Fifth
Amendment and self-incrimination.

Department Response

This comment has no relevance to the rule. Haynes does not stand for the proposition
that a felon is entitled to obtain an NFA weapon without undergoing a background check
because to do so would violate the felon’s rights under the Fifth Amendment. While individuals
cannot be compelled to give incriminating information against themselves during the NFA
application process, they do not have the right to opt out of the background check process. Nor
do they have the right to provide false information during the process. Further, they do not have
aright to an approval of their application or to possess the firearm without an approved
yapplication.

Commenters should be aware that Haynes was based on an earlier version of the NFA
where transferees were required to notify ATF of their possession of firearms regardless of
whether possession was legal. The pre-1968 version of the NFA was “repeatedly . . . attacked on
self-incrimination grounds,” United States v. Gullett, 322 F. Supp. 272, 273 (D. Colo. 1971). “In
Haynes the Supreme Court ruled that a timely assertion of the privilege was a defense to a
prosecution for violation of former section 5851, which forbade the possession of certain classes
of firearms not registered with the Secretary of the Treasury or the Secretary’s delegate. The

court found that the crime created by section 5851 was not meaningfully distinguishable from the
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section 5841 crime of failure to register possession of certain firearms and that compliance with
the registration provision would have compelled petitioner to provide evidence facilitating his
prosecution for violation of either the making or transfer clauses of section 5851.” Id..

In response to Haynes, Congress amended the NFA and enacted, among other provisions,
26 U.S.C. 5848, which provides that registration information may not be used, directly or
indirectly, against a registrant in a criminal proceeding for an offense occurring prior to, or
concurrent with, the registrant’s registration. Because Congress specifically drafted the
legislation to protect a registrant from criminal prosecution due to the registrant’s act of
registration, it follows that registration information cannot be used in a Federal or State
prosecution for illegal acquisition of a registered firearm, a past crime involving the use of a
registered firearm, or illegal possession of a registered firearm. 26 U.S.C. 5848(a). However, if
the government obtains independent evidence of the offense, there is no immunity from
prosecution. Also, section 5848 does not preclude the use of registration information in a false
statements prosecution under 26 U.S.C. 5848(b). The Supreme Court approved the current
statute on Fifth Amendment grounds in United States v. Freed, 401 U.S. 601, 604-07 (1971).
d. Violates the 14th Amendment
Comments Received

The 14th Amendment provides that “[n]o state shall . . . deprive any person of life,
liberty, or property, without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.” Many commenters stated that CLEOs categorically or arbitrarily
refuse to sign any ATF forms, even though the NFA firearm is completely legal in their
jurisdiction. Further, according to other commenters some CLEOs impose additional

burdensome and arbitrary conditions not consistent with the law, or even common sense, to
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obtain their signature. A few commenters believed that, as written, the proposed rule allows
CLEOs to exercise an “administrative veto” in a selective and arbitrary, and not uniform, manner
across the United States, thereby violating the 14th Amendment’s Equal Protection Clause, as
well as the Due Process Clause.
Department Response

As previously stated, the final rule will not require CLEO certification or approval, but
will instead require CLEO notification. This change moots the concerns—whether valid or
not—that a CLEQO’s refusal to grant an individual a certification would violate the 14th
Amendment.
e. Federalism Concerns
Comments Received

A few commenters argued that the proposed rule unnecessarily interferes with State law
in several ways, including by: (1) undefmining State law by granting CLEOs de facto arbitrary
power to establish policies directly contrary to State law; (2) intruding on State law governing
corporations, trusts, and LLCs by defining “responsible persons” of such entities; (3)
undermining State laws limiting disclosure of information regarding ownership of firearms by
mandating that an applicant share such information with a CLEO to obtain CLEO certification;
and (4) imposing an unfunded mandate on CLEOs by expanding the CLEO certification
requirement.
Department Response

Given that the final rule will not require CLEO certification but rather only CLEO

notification, the Department believes that any Federalism concerns raised by this rule are moot.
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Moreover, this rule defines “responsible person” for purposes of NFA registration, and
for no other purpose. Nor does this rule purport to impose any dissemination obligations or
restrictions upon CLEOs with respect to the notifications they receive. Accordingly, this rule
does not infringe upon legitimate State prerogatives in those areas.

f. Exceeding Statutory Purpose Concerns
Comments Received

A few commenters asserted that the original purpose of the NFA was to use the tax code
solely to provide a basis for prosecuting “gangsters” who possessed untaxed, unregistered
firearms, and not to prohibit NFA firearms, or eliminate the ability to transfer them to law-
abiding citizens who paid the tax and followed the registration procedures. One of these
commenters further asserted that by passing the Firearm Owners’ Protection Act (FOPA), Pub.
L. 99-308, 110 Stat. 449 (1986), Congress made clear that “ATF’s regulations and enforcement
activities of Jegal owners of firearms—Ilike those who seek to register firearms under the NFA—
had already gone too far.” Speciﬁéally, this commenter quoted section 1(b) of FOPA, as
prohibiting the Departmenf from placing “undue or unnecessary Federal restrictions or burdens
on law-abiding citizens with respect to the acquisition, possession, or use of firearms” when
implementing the GCA. These commenters asserted that the proposed rule exceeds the statutory
purpose as it is not a provision to ensure the payment of NFA tax, and it imposes additional
undue and unnecessary burdens on law-abiding citizens.

Another commenter, citing the Supreme Court’s decision in Mistretta v. United States,
488 U.S. 361 (1989), asserted that the proposed rule represented an “aggrandizement of
executive power” and a violation of the separation of powers doctrine because it would function

as an amendment to existing legislation.
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Another commenter stated that ATF lacked statutory authority to promulgate a regulation
creating a new class of persons (i.e., responsible persons)—and to require that a transferee
provide additional information (i.e., for the purposes of background checks) to be submitted by
principal, agents, or employees of the transferee. This commenter maintained that Congress is
familiar with the term “responsible person” and cited two statutory sections where the term was
used (i.e., 18 U.S.C. 841, where “responsible person” means “an individual who has the power to
direct the management and policies of the applicant pertaining to explosive materials,” and
21 U.S.C. 379aa, which refers to the “responsible person” as “the manufacturer, packer, or
distributor whose name . . . appears on the label 6f a nonprescription drug marketed in the United
States.”). This commenter maintained that Congress has debated, on numerous occasions,
background chécks for firearms and has chosen, “through its act of omission,” not to create a
responsible person definition for the NFA or firearms. This commenter argued that the proposed
rule was an “end run” around Congress.

Department Response

The Department does not agree with comments that this rulemaking exceeds its authority
to issue regulations for administration of the NFA. Congress granted the Attorney General*
express authority to establish, by regulation, the procedures to be used for the transfer of NFA
weapons, including the manner in which transferees and transferors are identified on NFA
application forms. See 26 U.S.C. 5812(a). The Attorney General has, in turn, delegatedythat
authority to ATF. See 28 CFR 0.130(a) (delegation of authority to ATF to administer laws

related to firearms under 18 U.S.C. chapters 44 and 53). This rulemaking is being undertaken by

* Congress originally delegated the authority to promulgate NFA regulations to the Secretary of the Treasury;
Congress re-delegated that authority to the Attorney General. See 26 U.S.C. 7801(a)(2); 28 U.S.C. 599A(c)(1).
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ATF under its authority delegated by Congress and the Attorney General. See 18 U.S.C. 926(a);
26 U.S.C. 7801(a)(2)(A)(i), 7805(a); 28 CFR 0.130(a).

To the extent commenters assert that the proposed rule is inconsistent with the purpose
underlying the NFA, the Department respectfully disagrees. The history of the NFA makes clear
that Congress intended to use its tax authority to ensure the transfer of certain firearms was
subject to a transfer tax and registration requirement to help prevent violent criminals from
obtaining those firearms.

During the Great Depression, the Nation faced the difficulty of controlling violence by
gangsters. Representative Robert L. Doughton noted that “for some time this country has been at
the mercy of the gangsters, racketeers, and professional criminals.” 78 Cong. Rec. 11,400
(1934). The Attorney General, Homer Cummings, warned Congress that “there are more people
in the underworld today armed with deadly weapons, in fact, twice as many, as there are in the
Army and the Navy of the United States combined.” Nat’l F ireafms Act Hearings on H.R. 9066
Committee on Ways and Means, 73d Cong. 4 (1934). In reviewing the legislative history,
modern courts have noted, for example, that “the emergence of organized crime as a major
national problem led to the enactment of the National Firearms Act of 1934.” Lomont, 285 F.3d
at 11. In 1934, Congress passed the NFA rcquiring everyone, including criminals, to register
NFA firearms or face prosecution for failing to do so. In this way, Congress intended to keep
criminals from obtaining NFA firearms or, if they obtained these firearms, to provide a powerful
tool with which to prosecute them. When questioned about the impact of the tax and registration
requirements on law-abiding citizens, the Attorney General testified that the requirement is “not

an irrational request to make of the honest citizen who wants the criminal class stamped out.”
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Nat’l Firearms Act Hearings on H.R. 9066 Committee on Ways and Means, 73d Cong. 25

(1934).

The proposed rule’s definition of “responsible person,”‘ and its requirement that such
persons undergo a background check prior to making or receiving an NFA firearm, are fully
consistent with this legislative history and with the intended purpose of the NFA. The proposed
rule serves Congress’s intent in passing the NFA because it further denies criminals the ability to
obtain NFA firearms. The proposed rule does not meaningfully limit the availability of firearms
to the law-abiding public.

A similar response applies to the comments asserting that the proposed rule’s requirement
that responsible persons undergo a background check is inconsistent with Congressional intent
underlying FOPA. The Department is certainly aware that, in passing FOPA, Congress
expressed that it was not its intent to place undue or unnecessary restrictions or burdens on law
abiding citizens with respect to the lawful private possession of firearms for lawful purposes.
FOPA, Pub. L. No. 99-308, 100 Stat 449 (1986). However, this expression of intent was set out
in a section of FOPA amending the GCA, not the NFA. In the context of the dangerous class of
wéapons regulated by the NFA, the Department’s assessment is that the background check
requirement is within its statutory authority, and the regulatory burden is proportionate and
appropriate.

In any event, the rule in no way places undue or unnecessary Federal restrictions or
burdens on law abiding citizens, but rather imposes regulations reasonably designed to fulfill the
purposes of the NFA. The proposed rule is crafted to ensure consistent application of the law
and effectuate Congress’s preference that criminal background checks be conducted on

unlicensed persons to whom firearms are transferred, including those who exert control over
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NFA firearms on behalf of trusts and legal entities. By defining many individuals affiliated with
trust and legal entities who exert control over NFA firearms as “responsible persons” and
requiring them to undergo background checks, the proposed rule helps achieve the Congressional
objective of preventing the transfer of firearms to those who are prohibited or otherwise
ineligible to possess or receive them.
g. Miscellaneous

One commenter challenged the adequacy of the industry impact disclosures in the
proposed rule, asserting they were inaccurate and incomplete. Another commenter generally
asserted that the proposed rule violated the constitutional rights of corporations.
Department Response

The Department has undertaken its best efforts to accurately calculate the rule’s benefits
and costs. The Department believes the financial impact information contained in the NPRM
refutes the commenter’s challenge to the adequacy of the financial impact disclosures. The
Department fully and accurately assessed the financial impact of the cost of this rulemaking on
all interested parties, including various segments of the firearms industry; businesses that depend
on the firearms industry; firearm purchasers; State and local police; trust attorneys, and its own
resource costs in administering the proposed rule. The information set forth in the NPRM with
respect to financial impact meets or exceeds the thresholds required for the proposed rule to
become a final rule.

The NPRM included the required statutory and executive order review, which fully
addressed the financial impact of the proposed rule. These reviews concluded that the annual
effect of the proposed rule on the economy will not exceed $100 million and that the proposed

rule would not adversely affect in a material way the economy, a sector of the economy,
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productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal
governments or communities. Accordingly, the proposed rule did not reach the threshold of an
economically significant rulemaking under Executive Order 12866.

Moreover, because the statutory and executive order reviews in the NPRM included the
costs of CLEO certification in their assessments, the cost estimates included in each of those
reviews significantly overstate the cost that will be associated with the final rule. As noted, the
final rule has eliminated the CLEO certiﬁcation requirement and replaced that requirement with
a less burdensome notice requirement. Thousands of commenters agreed that CLEO
certification was the most expensive and cumbersome aspect of the proposed rule, and asserted
that the elimination of the CLEO certification provision would result in substantial cost savings |
to the public and law enforcement. Examples of savings suggested in the comments included:
(1) would-be applicants intended to create trust entities solely for the purpose of avoiding the
CLEO certification process will now save the cost of that trust creation; (2) applicants who opt
not to create a trust or cannot afford a trust will no longer have to expend time and resources
obtaining CLEO certification; and (3) State and local law enforcement will not be required to
expend the time and resources needed to complete certifications.

The Department does not agree that requiring responsible persons of trusts and legal
entities to provide identification information and submit to a background check violates the
constitutional rights of those entities. Background checks are lawful as applied to individuals,
and the Department believes they are similarly lawful when applied to the responsible persons
behind corporate entities. In fact, responsible persons of FFLs are subject to a background

check, as are responsible persons of corporate entities that wish to obtain explosives permits or
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licenses. There is no reason to believe that because NFA weapons are involved, that same
approach violates the Constitution in this context.

4. Consequences of Implementing Rule

Comments Received

Many commenters stated that the CLEO certification requirement makes the proposed
rule “unworkable” and demonstrates the need to eliminate this requirement for individuals as
well. A few other commenters foresaw the proposed rule exposing ATF to potential lawsuits
filed by law-abiding citizens who could not obtain NFA weapons because some CLEOs refuse to
certify NFA applications, and protested that the proposed rule would eliminate the option of
obtaining NFA items without a CLEO certification through a trust. See section IV.C.4.c, on
general applicability, for additional information. Others added that that the certification
requirement was an unworkable burden on both NFA applicants and State law enforcement
agencies and that nothing in the proposed rule suggests that ATF has any intention to expand the
size or funding of the NFA Branch to handle the increased workload as the number of
individuals and Forms to check would drastically expand.

Several commenters stated generally that the proposed rule would cause “unintended
consequences” and have “negative repercussions.” Many commenters stated that the proposed
rule has the potential to dramatically increase the processing times and further burden what they
regard as ATF’s already overwhelmed NFA Branch, which they assert presently takes 8 to 10
months—with some commenters stating even longer times, (e.g., 6-15 months)—to process an
application. One commenter stated that the NFA Branch would come to rely more on CLEO |
signoffs and would fail to thoroughly vet transferees as it would struggle to maintain an

acceptable rate of transfer approvals. The commenter asserted that the CLEO process in its
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current form is marred by corruption (e.g., bribery; cronyism) in many jurisdictions, and feared
that a prohibited person could exploit the corruption created by the expanded CLEO requirement
to obtain and misuse a NFA firearm, as the ATF would be forced to rely upbn the CLEO
certification to keep pace with review of the number of forms submitted. A few commenters
stated that the proposed rule would impact trustees’ abilities to manage trusts with the prpposed
requirement for new responsible persons to submit a Form 5320.23 as well as obtain a CLEO
sign-off within 30 days of the new responsible person’s appointment. Another commenter
alluded to potential State actions whereby States may enact legislation and put in place systems
to obtain and sell or transfer machineguns to their citizens—nullifying ATF’s authority—since
individual gun rights have been afforded greater respect in a number of States after Heller,
554 U.S. 570. The commenter stated that, under 18 U.S.C. 922(0), a State has a clear
congressionally-granted power to transfer machineguns to any individual if authorized by State
law. Still other commenters stated that the proposed rule would have negative economic effects,
including damage to the suppressors‘industry and related small businesses, increased costs to
local law enforcement agencies, and potential loss in tax revenue and funding to ATF. See
section IV.E.1.g.i for full discussion of lost tax revenue.

Several commenters expressed concern that the proposed rule would impact an

applicant’s ability to file applications electronically.

3 «“Suppressor” is a term commonly used by the firearms industry and the general public to refer to firearms that are
defined in the NFA as “silencers.” The Department generally uses the word “silencer” in this preamble because
that is the statutory term. See 26 U.S.C. 5845(a)(7) (defining silencer for purposes of the NFA by cross-reference to
18 U.S.C. 921(a)(24)). -
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Department Response

As previously stated, in response to the concerns expressed by commenters, the final rule
will no longer include a CLEO certification provision; insteqd, the final rule will include a CLEO
notification provision that will require applicants simply to notify the CLEO in writing of the
application in accordance with the language of the final regulation. Thus, the many concerns
expressed by commenters regarding the CLEO certification are moot. The Department also
believes that with the shift to CLEO notification, there will be cost and time-saving benefits for
all applicants.

Likewise, concerns about the Department’s reliance on CLEO certification to complete
background checks on NFA applicants are moot. The Department will continue to conduct
background checks in accordance with established procedures.

The Department believes it has considered all reasonably foreseeable consequences and
possible repercussions arising from the rule. As with most meaningful changes to regulations or
laws, the new rule may cause some operational or procedural changes, and may alter the
workload and costs for industry members and Government workers. The Department
acknowledges that this final rule may increase the time required to process applications received
from trusts and legal entities, as well as for individuals, as an increased number of appliéations
undergo more complete checks. The Department estimates that this final rule initially will
increase processing times of these applications from the current four months processing time to
six to eight months for processing. The Department anticipates that this time will be reduced
once the NFA Branch adjusts to the new process. In addition, ATF will work to increase its
resources and staffing to process the applications. Of course, continued increases in the number

of applications submitted may correspondingly continue to place pressure on processing times.
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The Department has done its best to consider all possible consequences arising out of the final
rule and has considered, among other things, the increased operational cost for the Government
and industry members; the increased cost associated with additional fingerprint cards and
photographs for responsible persons; and the increased labor cost associated with the time it
takes for applicants and industry members to complete the required forms. Having considered
all of the reasonably foreseeable costs and benefits, the Department has determined that the
benefits of ensuring NFA weapons are less easily obtained by persons prohibited from
possessing them outweigh the cost of implementing the rule.

In response to commenters who believe that this rulemaking may “goad” States into
passing firearm laws that attempt to “nullify ATF’s authority” in this area, the Départment has
two responses. First, the Department does not believe that State efforts to interfere with the
rule’s effectiveness lessen the need for it. The Department believes that the rule will help to
fulfill the purposes of the NFA and help to ensure public safety even if State efforts might make
it somewhat less effective than it would otherwise be.

Second, the Department believes that, to be valid, State firearms laws must be consistent
with Federal law. The Supremacy Clause of the United States Constitution provides that the
laws of the United States “shall be the supreme Law of the Land; . . . any Thing in the
Constitution or Laws of any state to the Contrary notwithstanding.” U.S. Const. art. VI, cl. 2.
Since McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 427 (1819), it has been settled that State
law that conflicts with Federal law is “without effect.” Maryland v. Louisiana, 451 U.S. 725,
746 (1981). When determining if such a conflict exists, the “purpose of Congress” is the

ultimate touchstone. Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992). The purpose of
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the NFA is to enhance public safety and ensure that prohibited persons do not obtain firearms.
State laws that conflict with the NFA’s purpose may therefore be preempted.
5. General Alternatives to Rule

Many commenters stated the proposed rule failed to consider more cost effective and
practical alternatives that would enhance public safety and enable ATF to better meet
administrative obligations under the NFA, and suggested other mechanisms that ATF should
consider. The majority of commenters suggested that ATF eliminate the CLEO certification
requirement for all NFA transactions, for reasons discussed in section IV.C.1. Many
commenters also proposed general alternatives. These proposed alternatives included
eliminating the NFA altogether; removing some categories of items subject to NFA regulation
(such as silencers); varying the regulatory requirements depending on the nature of the NFA
item; amending NFA transaction forms to more strongly emphasize criminal liability for
possession by a prohibited person; developing and improving enforcement efforts; and
improving the administrative process.
a. Eliminate the NFA Altogether
Comments Received

Several commenters suggested that the NFA transfer procedures be repealed. Some of
these commenters suggested replacing NFA transfer procedures with the issuance of “NFA
cards,” that would allow the card-holder to purchase any NFA weapon. One of these
commenters recommended that card applicants be required to undergo background checks and
submit fingerprints and photographs.

Several commenters, including FFLs, who urged repeal of the NFA, suggested that

transfer of NFA firearms should be handled in the same manner as GCA transfers, with either the
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$200 tax and registration requirements being abolished or having the tax collected at the point of
sale by the FFL. One of these commenters asserted that a simple and effective background
check by the FBI’s National Crime Information Center would serve the same function as the
current NFA procedure at greatly reduced cost. Another commenter characterized NFA
regulations as “archaic” and argued that they should be repealed and changed in light of
“advances in technology and linked NICS databases.” Another commenter urged that ATF
abolish the requirements for fingerprints, photographs, and CLEO certification for all NFA
transfers and add a requirement that the NFA Branch process and return all new applications in
no more than 10 business days from date of receipt.
Department Response

The Department does not have the authority to repeal the NFA or any of its provisions;
the NFA is a statute that only Congress may repeal or alter. Only‘ Congress can remove a
weapon from the purview of the NFA, or alter, increase or decrease, the making or transfer tax
on a NFA weapon. ATF does not have the authority to change any of the requirements mandated
in the statute. The NFA provides very limited authority to permit exemptions from the transfer
tax, and commenters’ requested exemptions do not fall within that authority.

Specifically, the NFA provision governing the making of an NFA firearm,
26 U.S.C. 5822, requires that a person who seeks to make an NFA firearm (a) apply to make and
register “the firearm,” (b) pay applicable taxes on such firearm, (c) identify the firearm to be
made, (d) identify himself, and if an individual, “include his fingerprints and his photograph”
and (e) obtain “approval of the Secretary to make and register the firearm.” 26 U.S.C. 5822.
The statutory provision governing the transfer of NFA weapons, 26 U.S.C. 5812(a), is

substantively similar to section 5822, requiring (a) an application for the specific firearm, (b) the
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payment of relevant taxes, (c) identification of the firearm, (d) identification of the applicant
(with fingerprints and a photograph required for individuals), and (e) approval of the transfer of
the firearm. The Department therefore cannot abolish the fingerprint and photograph
identiﬁcation requirements, nor issue blanket permits to individuals to make or transfer NFA
firearms.

To the extent commenters would like the Department to change how it éonducts its
background checks, or not require fingerprints and photographs for applicants that are not
individuals, the Department believes that its current procedures for background checks are the
best means of ensuring that prohibited individuals do not obtain NFA firearms, and that it would
be administratively burdensome and encourage circumvention to create different application |
requirements for individuals, on the one hand, and trusts and legal entities on the other.

b. Remove Certain Categories of Items Subject to NFA Regulation or Subject Them to Minimal
Regulation Within the NFA Framework.

Many commenters suggested that certain categories of NFA-regulated items should be
removed. A few commenters stated that silencers, short-barreled rifles, short-barreled shotguns,
and weapons falling within the NFA’s “any k‘other weapon” (AOW) definition should be
regulated in the same manner as non-NFA firearms—requiring only a NICS background check
when transferred from an FFL. Another commenter suggested that there be a more nuanced
approach to regulating NFA items—not a one-size-fits-all approach—and that some could héve
fewer regulatory requirements thah others. The suggestions for treatment of the particular

categories are separately addressed.
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i. SBRs, SBSs, and AOWs
Comments Received

Many commenters argued that SBRs and SBSs are functionally no different than
handguns. The same commenters noted that a criminal could easily make an SBR or SBS by
cutting down a long gun, and stated that SBRs and SBSs should be treated the same as handguns.
Several commenters argued that SBRs and SBSs are less accurate than handguns. These
commenters asked how SBRs and SBSs are more deadly or more dangerous than AR-15-style
pistols and other handguns that are more readily concealable.

A few commenters stated that ATF should deregulate SBRs and SBSs and remove them
from the NFA. These commenters suggested that ATF allow FFLs to sell SBRs and SBSs in
over-the-counter transactions, in the same manner as GCA long guns (rifles and shotguns). A
few commenters stated that there is no reason to regulate SBRs and SBSs when these items are
not normally used in crimes. A few other commenters stated that continuing to regulate these
items will have no impact on crime.

Many commenters also believed that AOWs do not warrant NFA classification, and
should also be handled under GCA transfer standards. These commenters noted that AOWs
generally pique the interest of collectors—not criminals—and are therefore owned by law-
abiding citizens for lawful purposes. Another commenter suggested that ATF increase taxes on
machineguns, and remove SBRs and SBSs from NFA regulatidns. Another commenter
suggested that ATF direct its investigative energies toward AOW and machinegun applications,
and apply lesser treatment for SBRs and silencers (i.e., NICS check only). Other comments

pertaining to silencers are addressed in section IV.B.5.b.ii, below.
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Department Response

As noted, only Congress can bring a weapon under the purview of the NFA, and only
Congress can repeal or remove a weapon from the purview of the NFA. All of the weapons
referenced in these comments (SBSs, SBRs, silencers, AOWs, and machineguns) have been
designated NFA weapons since the statute was enacted in 1934. With the exception of the
reduced transfer tax on AOWSs, no statutory provision in the NFA specifically provides for
differing treatment of NFA firearms. While ATF has the authority to remove some firearms
from the purview of the NFA due to certain factors that make them primarily a collector’s item
and not likely to be used as a weapon, ATF does not have the authority to chaﬁge the definition
of “firearm” under 26 U.S.C. 5845(a). To the extent that commenters would like the agency to
take a more flexible approach to regulating NFA firearms, for example, by reducing or
eliminating background checks, the Department takes the position that uniform measures best
fulfill the NFA’s statutory purposes and beneﬁt‘public safety.
ii. Silencers
Comments Received

The Department received a number of comments concerning silencers (commonly known
as “suppressors,” see supra note 5). Many commenters pointed out that silencers do not
measurably contribute to gun violence and are important and popular safety devices within the
hunting and shooting sports communities to protect from hearing loss and reduce noise pollution,
and may also be used for home protection. A few commenters stated that multiple studies have
clearly shown that earmuffs, even when used together with earplugs, do not adequately protect
against hearing loss when firing most calibers of weapons. A few commenters pointed out that

silencers do not make a gun silent, and provided information showing the silencers’ goal is
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simply to reduce the sound to a certain decibel level to avoid hearing damage. One commenter
provided in-depth research and data on noise-reducing benefits and superiority of silencers to
ear-level devices. This commenter asserted that the proposed rule represents a step backward in
protecting against hearing loss. Many commenters stated that several other countries with much
stricter gun regulation than the United States (e.g., United Kingdom, Finland) sell silencers
without restriction and directly “off the shelf.” Another commenter stated that many countries
encourage the use of silencers to keep noise down and improve hearing safety. Many
commenters observed that silencers are legal in se‘Veral States (e.g., North Carolina, Washington,
Texas). Many commenters advocated that silencers should only require a NICS check. Another
commenter suggested that if ATF retains the CLEO certification requirement, silencers be
exempted from such a requirement. Another commenter suggested that ATF reduce the tax
stamp cost for silencers to $5.00 or to remove silencers from the NFA altogether. Another
commenter stated that silencers should not need a tax stamp in States that permit silencers.
Department Response

The NFA defines silencers as firearms. 26 U.S.C. 5845(a)(7). The N-FA deﬁneé the
word “silencer” by reference to section 921 of title 18, see id., which defines the terms “firearm
silencer” and “firearm muffler” to mean “any device for silencing, muffling, or diminishing the
report of a portable firearm, including any combination of parts, designed or redesigned, and
intended for use in assembling or fabricating a firearm silencer or firearm muffler, and any part
intended only for use in such assembly or fabrication.” 18 U.S.C. 921(a)(24). Thus it is the
NFA statute, and not the Department, that defines silencers (or “suppressors™) as firearms for

purposes of the NFA. And because silencers are “firearms” for purposes of the NFA, they are
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subject to the restrictions on making and transferring firearms in the NFA. See
26 U.S.C. 5812(a), 5822.

As noted, only Congress can remove a class of weapons from the purview of the NFA.
ATF does not have the authority to remove silencers from the NFA and does not believe it would
be prudent to make different types of firearms subject to different background check
requirements. The NFA provides very limited authority to permit exemptions from the transfer
tax, and commenters’ requested exemptions do not fall within that authority. ATF also lacks the
authority to reduce tax stamp costs associated with NFA firearms, ;':IS those costs are fixed by
statute. Finally, given that the Department is not requiring CLEO certification for any items
covered by the NFA, the comments relating to removing the CLEO certiﬁcatiori requirement for
silencers are moot.
c. Ways for ATF to Stress Criminal Liability for Possession by a Prohibited Person
Comments Received

A commenter suggested that ATF amend all forms associated with NFA transactions to
add warnings indicating that any individual or any member of a legal entity that permits a
prohibited person access to any NFA item has committed a criminal act. The added language
should also state that for a legal entity, the criminal responsibility for permitting such access rests
with the legal entity and all of its individual members. The commenter further asserted that legal
entities are not widely used by prohibited persons to acquire or possess NFA items because the

| NFA forms submitted to ATF identify all members of the legal entity involved in the transfer,

and a prohibited person would likely fear being identified from the form and prosecuted. The
commenter asserted that no evidence exists that ATF actually uses these names to identify,

investigate, and prosecute criminal acts, and he suggested that ATF should do more to develop
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efforts to identify, investigate, and prosecute possession of NFA items by prohibited persons. If
ATF were to institute such efforts, ATF could establish an informétion baseline to show the
extent of any illegal practices, which could support any necessary regulatory or legislative
changes.
Department Response

The Department believes that current NFA transfer forms (ATF Forms 1, 4, and 5)
adequately convey information about the penalties for unlawful possession of an NFA weapon.
With respect to the assertion that legal entities are not widely used by prohibited persons to
circumvent background checks, the absence of background checks for transfers involving trusts
or legal entities renders it extremely difficult to assess how often prohibited persons have
obtained NFA firearms through such transfers. Finally, ATF enforces the criminal laws within |
its jurisdiction, and if it becomes aware of any firearm—including NFA firearms—in the
possession of persons prohibited from having it, it will take appropriate actions.
d. Miscellaneous General Comments
Comments Received

A few commenters requested that ATF reopen the NFRTR to permit the legal ownership
of machineguns manufactured after 1986 (post-1986 machineguns). A few other commenters
suggested revising the requirements by simply eliminating the “cut off”” date in the NFA to allow
for newly manufactured NFA weapons (e.g., machineguns, automatic rifles) as the current stock
is very limited, and to replace worn and unsafe weapons with new guns when “old weapons
become nothing more than high-priced collector items.” A commenter stated that this change
would reduce the purchase price due to increased market availability and would increase tax

revenue. This same commenter supported a higher cost tax stamp for the post-1986
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machineguns, and for these guns to continue tb be heavily regulated. Another commenter stated
that having new firearms available would greatly increase the income of both government and
private firearms manufacturers, which benefits local governments through sales tax.

A commenter stated that ATF needs to rewrite the proposed rule to comply with the Plain
Language Act of 2010. Another commenter suggested that, prior to drafting regulations, ATF
should start a dialogue to enable “sound and rational” regulations to promote safety without the
“animosity and conflict” that has divided the country on so many issues. Another commenter
expressed his willingness to work with ATF to conduct geographic information system research
to help devise a common sense ‘approach to crime reduction. One commenter suggested that
ATF delay the final rule’s effective date to allow ATF to process its backlog of NFA
applications.

A few commenters asked general questions and for additional information about other
terms used in the proposed rule. For example, a commenter requested that ATF define the term
“make” and asked if the proposed rule applied to all firearms or only to fully automatic weapons.
Another commenter stated that the term “certain other firearms” was so vague that most semi-
auto cartridge firing mechanisms would be considered illegal. Another commenter asked about a
“destructive device.” This commenter asked what “constitutes” a destructive device, and for
guidance to ensure that this term is not open-ended.

Department Response

ATF does not have the authority to remove the general prohibition on the transfer and
possession of machineguns that were not lawfully possessed on May 19, 1986. Thisisa
statutory prohibition and therefore only Congress has the authority to remove this prohibition.

18 U.S.C. 922(0). Further, the statute requires that any machinegun be lawfully possessed by
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May 19, 1986. ATF does not have the authority to permit nongovernmental entities the ability to
possess machineguns or other NFA firearms that are not lawfully registered in the NFRTR.

With respect to commenters who believe that the Department should engage in additional
dialogue or gather more data before issuing this rule, the Department disagrees. The Department
has complied with the notice and comment procedures in the Administrative Procedure Act, -
other requirements imposed by statute, and relevant procedures required by the President for the
promulgation of rules. The Department invited public comment to improve and refine the
proposed rule and it has used public comments to do so. But the Department is not persuaded
that further delay in promulgating the rule is likely to improve it or is otherwise in the public
interest.

The Department does not agree with the comment asserting that the final rule’s effective
date should be delayed until the backlog of NFA applications has been cleared. ATF’s capacity
to process NFA applications during a given timeframe is limited by resource constraints; absent a
dramatic reduction in the number of applications ATF receives, it will likely continue to have
some number of applications that await processing (i.e., a “backlog™). That said, ATF has
substantially reduced the backlog of pending applications over the course of the past year.

The terms in the proposed rule about which the commenters sought clarification, such as
“make” and “destructive device,” are defined by the NFA and in its supporting regulations. The

definitions may be found in 26 U.S.C. 5845 and 27 CFR 479.11.
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C. Comments Addressing Specific Portions of the Rule
1. CLEO Certification
a. CLEO Certification Is Unnecessary and Unreasonable
Comments Received

Several commenters stated that ATF’s access to NICS and other databases provides a
more accurate background check than a CLEO certification. These comménters stated the CLEO
signoff is “worthless,” as the CLEO’s signing or refusing to sign is in most cases based on the
CLEQ’s personal political preferences; the CLEO signature has potential for abuse with the
signature given for political support or other compensation; and that even on the limited
occasions CLEOs perform background checks, they use NICS or the State equivalent for this
type of check. Many commenters, noting that the CLEO certification requirement predated
NICS, asserted that the CLEO certification no longer serves its original purpose. One
commenter described the certification as “antiquated and a gross waste of resources.” Another
described it as “outdated, redundant, and superfluous,” and urged ATF to eliminate it under the
guidance provided in Executive Order 13610 of May 10, 2012, “Identifying and Reducing
Regulatory Burdens.”

Several other commenters noted that ATF acknowledged in the proposed rule that even
without CLEO certification, ATF aiready has a “fuller picture of any individual than was
‘possible in 1934.” Many commenters also generally noted that technological and societal
changes have made it less likely that a CLEO is the best source for information indicating an
individual may be prohibited from firearm possession. One commenter observed that many
applicants never previously interacted with their local CLEOs, and, consequently, CLEOs do not

serve the function they once did to assess the character or potential of an individual to misuse an
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NFA item. Many commenters agreed with this assessment as they personally never had any
interactions with their local CLEOs.

Many commenters asserted that the sign-off creates an insurmountable challenge and an
unreasonable burden on applicants and CLEOs. Hundreds of commenters agreed that the
consequence of retaining CLEO certifications for individuals and extending this requirement to
responsible personé associated with legal entities would result in a de facto ban of NFA firearms,
because they report that some CLEOs will not provide the necessary certification.

Several commenters raised privacy concerns with the CLEO certification requirement,
and asserted it should be completely eliminated in the interest of protecting personal tax
information. These commenters considered the $5 or $200 tax paid to manufacture or transfer a
NFA firearm or device to be “protected” or “confidential” tax information, and stated that the
mere application before paying the tax should not be reported to or involve any local CLEO or
other government official. Another commenter questioned why his private tax information must
be subject to law enforcement inspection and approval. This commenter worried that his
personal, nonpublic information might become public record if the local law enforcement agency
received a Freedom of Information Act request. The commenter stated that ATF has a “well
structured system for protecting [his] applications;” however, he did not know of any Federal or
State guidelines applicable to local law enforcement protecting his personal tax information. A
few other commenters also raised concerns with some CLEOs retaining copies of the forms they
sign. These commenters stated that they cannot object to such retention or they would never
receive signoff from the CLEOs. A few commenters believed that sharing Federal tax

information involuntarily with local agencies was against the law. Another commenter
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expressed concern that his personal privacy was also invaded by permitting local government
officials to know what firearms are in his home.

In addition, several commenters asked general questions about why CLEO certification
was needed at all or why CLEO certifications are not required on all firearm transfers. Another
commenter noted that there is no CLEO certification requirement for SOT-licensed
manufacturers of NFA items to obtain their licenses, and such manufacturers merely need to
send an “intent letter” informing local police agencies of their intent to manufacture NFA items |
in their local areas. This commenter asked how ATF determines SOT manufacturers are
“trusted” persons with no CLEO certification. Further, this commenter opined that
manufacturers of NFA items “pose greater risk” and should have “considerably more scrutiny”
than an individual or legal entity desiring to possess a few items.

Department Response

The Department acknowledges that some trusts and legal entities would be unable to
obtain a CLEO certification, for reasons other than a responsible person being prohibited or local
ordinances prohibiting such firearms, which would result in those trusts and legal entities being
unable to obtain an NFA firearm. As the proposed rule was not intended to deny those trusts and
legal entities the opportunity to acquire such firearms where permitted by law, the Department
has changed the CLEO certiﬁéation to a CLEO notification. Additionally, the Department
believes that with the shift to CLEO notification, there will be cost and time-saving benefits for
all applicants, including those who find the current CLEO certification process daunting.

| The Department disagrees with the concern that providing the application to make or
transfer NFA items to local law enforcement as part of CLEO notification is an unlawful release

of tax information. Since the application has not been received by ATF at the time of CLEO
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notification, it does not constitute “return information.” See Lomont, 285 F.3d at 15.
Additionally, while it is unlawful for employees of the Federal Govémment to release an
individual’s tax information, see 26 U.S.C. 6103(a), in this instance it is the individual that
shares the information. Therefore, even if such information were “return information,” no
employee of the Federal Government would be disclosing it. Lomont, 285 F.3d at 15.

The Department does not agree with commenters that ATF does not have the authority to
formulate regulations enforcing the provisions of the NFA. Congress expressly delegated
authority to the Attorney General in section 5812 and 5822, among other sections. Congress
provided the Attorney General With the authority to require certain identification procedures for
transferors and transferees. See 26 U.S.C. 5812(a) (providing, inter alia, that “[a] firearm shall
not be transferred unless . . . the transferee is identified in the application form in such manner as
the Secretary may by regulations prescribe, except that, if such person is an individual, the
identification must include his fingerprints and his photograph . . . .” (emphasis added));

26 U.S.C. 5822 (same with respect to making firearms). These sections require fingerprints and
photographs for individuals at a minimum, but the information that the Attorney General can
seek is not limited to these things. Finally, the Attorney General has delegated the authority to
the Director of ATF to investigate, administer, and enforce the Federal firecarms laws. See

28 CFR 0.130.

Finally, the Department has the authority to require CLEO notification for the same
reason that it has the authority to require CLEO certification. Sections 5812 and 5822 give the
Department broad authority to promulgate regulations governing application forms, including
regulations pertaining to the identification of a firearm and its maker or, in the case of a transfer,

its transferee and transferor. See 26 U.S.C. 5812(a), 5822. Both sections provide that
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applications “shall be denied” if the transfer, receipt, making, or possession of the firearm would
place the transferee or person making the firearm in violation of law. See id. Neither, however,
“restricts the Secretary’s broad power to grant or deny applications in any other respect.”
Lomont, ‘285 F.3d at 17. The notification requirement thus falls within the Department’s
authority to request information from individuals who seek to make or transfer NFA firearms
that helps it to fulfill its statutory mandate to prevent prohibited individuals from obtaining NFA
firearms.

b. Authority to Require CLEO Certification

Comments Received

Many commenters stated that the proposed extension of the CLEO certification
requirement exceeds ATF’s statutory authority. A few commenters noted that ATF cites to
26 U.S.C. 5812 and 5822 of the NFA as the statutory authority for the proposed rule, but
disputed that these statutory provisions provided ATF with authority to impose a CLEO
certification requirement on individuals, much less a responsible person of a legal entity. These
commenters argued that section 5812 authorizes ATF to prescribe the form of NFA applications
with the limited purpose of identifying the transferor, transferee and firearm, and that seeking
opinions from local CLEOs goes beyond establishing the actual identity of the applicant.

One commenter asserted that the Attorney General cannot delegate the duties of the
office to a CLEO—a non-Federal agency—as a CLEO’s arbitrary or capricious actions, or
failure to act, are not subject to review under the Administrative Procedure Act (5 U.S.C. 551-
559). Other commenters stated that ATF cannot delegate this authority arbitrarily to itself or to a
third party without authorization from Congress and that requiring CLEO certification gives

“absolute and unchecked discretion” to local CLEOs. Another commenter stated that no
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provision in the NFA provides ATF the authority to refuse to issue a “stamped application form”
when the applicant can be identified by a method other than CLEO certification. This
commenter stated that section 5812(a)(3) only requires that an individual be identified by
fingerprints and photographs, not by CLEO certification. All these commenters contended that
the local CLEO certification should be eliminated not expanded.

Department Response

Although the Department does not agree with the assertions that ATF lacks statutory
authority to require CLEO certifications, for other reasons described herein at section IV.C.I.a-d,
the Department has removed the CLEO certification requirement from the final rule. Since
removal of the CLEO certification requirement is the ultimate result advocated by these
commenters, in-depth discussion of their assertions is not necessary to the final rule.

In addressing the comments, it must be noted that Congress provided the Attorney General with
the authority to require certain identification procedures for transferors and transfeéees. See

26 U.S.C. 5812(a). These sections require fingerprints and photographs for individuals at a
minimum, but the information that the Attorney General can seek is not limited to these things.
CLEO certification and CLEO notification are also identification procedures authorized by
section 5812(a).

Under the proposed regulation, ATF would not have delegated the application process to
the CLEO. ATF merely proposed to extend to the responsible persons of trusts and legal entities
the CLEO certification requirement, which was the same process that had been in place for many
years with individuals. A certification was just one step involved in the process of determining if
an application could be approved. Thesé issues are moot, however, as ATF will adopt a CLEO

notification process instead.
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¢. CLEO Issues with Certifying
Comments Received

Numerous commenters, including trade associations and individuals, discussed the
reasons some CLEOs refused to approve NFA applications. These commenters disputed ATF’s
statement in the proposed rule that liability concerns are a primary reason some CLEOs refuse to
approve NFA applications. A commenter stated that ATF was wrong to rely on this “false
premise,” and requested that ATF perform a “systematic study and survey of CLEOs to develop
a solution to the actual problem at hand rather than disrupt established procedures for entities
developed over the past 80 years.” Many commenters stated that CLEOs often refuse to sign
based on personal or political concerns, not civil liability concerns. Some of the stated political
reasons include that the transferee did not donate to their political campaigns; general political
liability—as opposed to civil liability— concerns; and the CLEO’s personal disagreement with
the policy choices of the CLEO’s States and Congress to permit private ownership of NFA
firearms. Another commenter stated that there are jurisdictions where CLEOs collectively refuse
to sign, exercising their “personal fiat.” Many commenters related personal experiences
purporting to show that CLEOs in certain regions and jurisdictions refuse to sign due to political
party affiliation and ideological beliefs. Several commenters urged ATF to place time limits
within which CLEOs would be required to act on certifications requests; if the CLEO failed to
act on the certification request within the time limit, ATF would be required to proceed as if the
certification had been approved. Many commenters referenced newspaper articles and other
sources that provide quoted statements from local CLEOs regarding their reasons for refusal and
their publicly announced policies to no longer consider applications for silencers, short-barreled

shotguns, explosives, etc. Another commenter asked if ATF has proposed guidelines that
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CLEOs must follow to ensure no discrimination. This commenter also asked if ATF will
establish a system to prosecute and reprimand CLEOs who refuse to provide certification when
there are no issues preventing such certification.

NFATCA’s comment noted that in the NPRM ATF had accurately cited a quote from
NFATCA’s 2009 petition regarding CLEO concerns over liability (“[sJome CLEOs express a
concern of perceived liability; that signing an NFA transfer application will link them to any
inappropriate use of the firearm”), but asserted that this point was secondary to its primary
concern that the CLEO certification requirement was unlawful. NFATCA further asserted that in
focusing on liability, ATF had failed to acknowledge that many CLEOs would not sign NFA
certifications for reasons other than liability, such as budgetary concerns and opposition to
private ownership of NFA firearms, or firearms in general.

NFATCA, the American Silencer Association (ASA), 6 and a majority of other
commenters, all advocated complete elimination of the CLEO certification requirement.
Department Response

The Department acknowledges that there are many reasons why a CLEO may not sign an
NFA application. Taking these concerns and other factors into consideration, the Department
has removed the CLEO certification requirement from ‘Fhe final rule.

The Department notes, however, that its decision to remove the certiﬁcation requirement
from the final rule does not reflect agreement with assertions, such as those put forward by

NFATCA in the comments, that the CLEO certification requirement is unlawful.

¢ Now known as the American Suppressor Association.
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d. Alternatives to CLEO Certification
Comments Received

The majority of commenters were opposed to the expanded CLEO certification
requirement, and many suggested alternatives to this requirement. The most commonly cited
alternative was to completely eliminate the requirement for all NFA transfers. Many
commenters suggested that instead of CLEO certification, ATF could require notification
whereby the individual or the responsible person executing the form in the name of the legal
entity must provide the local CLEO with a copy of Form 1, 4, or 5 submitted to ATF, and
provide the CLEO a reasonable time for review. If, by the end of that time period, the CLEO has
not provided ATF with information showing cause for denial, ATF should consider the
application cleared at the CLEO level and proceed with the application. The commenters
believed this alternative would meet the statutory requirements of sections 5812 and 5822 of the
NFA without allowing CLEOS to arbitrarily deny applications. The time period that commenters
considered “reasonable” varied, with suggestions for periods of 7, 15, 30, and 60 business days.
A commenter noted that a similar process is already used with Form 7. Several commenters
noted that NFATCA had recommended this alternative in its petition (i.e., eliminating the CLEO
certification requirement and replacing it with notification to the CLEO of the pending transfer,
combined with ATF conducting a NICS check of an individual and principle officers of a trust or
legal entity). Several commenters noted that ATF previously indicated its intent—per published
abstracts in the Unified Regulatory Agenda in 2011 and 2012—to propose notification instead of

CLEO certification and eliminate such certification altogether.” At least one of these

7 Fall 2011 Unified Regulatory Agenda
(http://www.reginfo.gov/public/do/eAgendaViewRule?publd=201110&RIN=1140-AA43) and 2012 Unified
Regulatory Agenda (http://www.reginfo.gov/public/do/eAgendaViewRule?publd=201210&RIN=1140-AA43)
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commenters requested that ATF provide a reasoned explanation for changing course from a
regulatory alternative that would be'more “cost effective, serve legitimate statutory objectives,
and avoid legal vulnerabilities.”

A few commenters suggested ways to amend §§ 479.63 and 479.85, as well as Forms 1,
4, and 5, to provide for a notification process similar to the one the Department has chosen to
adopt. One commenter provided specific language to replace the CLEO certification on Form 1.
Another commenter suggested replacing the CLEO certification language on Form 4 with a
certified statement—under penalty of perjury or falsiﬁcation of an official government form—by
the individual or the responsible person of the legal entity executing the form. This statement
would indicate that such individual or responsible person has “conferred with their attorney
and/or the local law enforcement officials and that the individual or the entity and each
‘responsible person’ in the entity are not prohibited by local or state law from owning or
possessing the items being transferred to them on the form and that they are not a prohibited
‘alien’ who cannot own or possess the items.”

Many commenters supported eliminating CLEO certification and instead requiring all
members of a trust, once the application is returned “approved” from ATF, to undergo a NICS
check prior to the transfer of the NFA firearm. One commenter suggested that ATF keep the
NICS check requirement for the individual or responsible person completing Form 4473 to
obtain the transferred item. This commenter also suggested that ATF keep the current process
where only the individual or one of the responsible party(s) of a legal entity complete and sign
the transfer form.

Many commenters suggested that if the objective is to prevent restricted persons from

owning NFA items, a simpler solution would be to substitute fingerprinting and background
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checks for the CLEO certification requirement for all NFA transfers. Many other commenters
concurred with eliminating CLEO certification and making NFA weapons point-of-sale items as
they saw no difference between the background checks performed by ATF’s NFA Branch and
those performed by FFLs. | |

A commenter stated that the best alternative is to either keep the status quo—requiring
CLEO certification for individual applicants—or eliminate the CLEO certification requirement
for trusts while retaining the need for a standard “NFA-style” background check for each
individual. Other commenters requested that ATF consider either no change to ATF’s stance on
trusts and legal entities regarding CLEO certification or remove the CLEO certification
requirement for all NFA items. Other commenters urged ATF to eliminate the CLEO
certification requirement for all transfers, replacing it with various forms of automated
background checks. Another commenter suggested an “equitable solution” would be to have an
applicant’s loc;,al police department provide a “letter of good conduct,” which states that “you are
who you say you are and provides a list of any criminal offenses you may have had.” This
commenter named a local police department that issued these letters quite regularly.

Many commenters questioned the intention of CLEO certification. If the objective is to
verify the applicant’s identity (i.e., that the applicant is the one signing the form and is the person
in the provided photograph), these commenters maintained that any Notary Public could
accomplish this objective. Other commenters supported methods used by other Federal agencies
to verify identification, such as local police departments, State police, or fingerprinting
companies. Another commenter suggested that instead of CLEO certification, that local ATF

offices take the applicants’ photographs and fingerprints, perform background checks, and
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approve applications on the spot. This commenter suggested that the local ATF offices could
additionally perform a NICS check as required by Form 4473.

Many other commenters suggested alternatives under which ATF could require
individual applicants and responsible persons to provide various forms of government-issued
identification with photographs to verify identity. One commenter suggested revising the
application forms to include a page for individuals and all responsible persons of legal entities to
attach photograph(s) showing the front and back of a currently valid State-issued identification
or driver’s license. Another commenter stated that ATF only needs a full name, date of birth,
and Social Security number to perform background checks. Another commenter suggested that
instead of having CLEOs verify fingerprints and photographs, there be a database containing an
approved set of fingerprints and photograph of each applicant. Another commenter questioned
the rationale for relying on CLEO approval for Federal law, and suggested for improving
efficiency to either make the entire process Federal or have the entire process rely on
“local/state” law.

Another commenter suggested that ATF reform the process to have the $200 tax either be
an “excise tax” payable at the point of sale or, with the advances in technology, have the retailer
print out a tax stamp at the point of sale. This would enable the purchaser to complete a Form
4473, enable a NICS check to be performed, and enable remittance of the taxes through the
retailer.

Although many commenters preferred that the CLEO certification requirement be
completely eliminated, they also provided compromise positions if ATF were set on keeping and
expanding the CLEO certification requirement. These commenters suggested that ATF make the

CLEO certification a “shall issue” and require CLEOs to decide based on legal restrictions and
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obligations, and sign off on the certification, if the background check is “clean” unless there is a
valid reason not to sign (e.g., criminal or mental health history).

If ATF were to maintain the certification, a few commenters suggested changing the
sequence of CLEO review by requiring ATF to provide the application information to the CLEO
only after conducting a review. Many commenters suggested that ATF provide for judicial
review of instances where CLEOs W(;uld not sign off on the certification; others requested that
the CLEO be required to state the reason for the denial and provide “real tangible evidence” and
state “specific, objective and legally relevant reasons” for the non-concurrence or denial.

Several commenters suggested that Forms 1, 4, and 5 be revised to provide an area
indicating that the local CLEO would not sign off on the form, and in such instances ATF could
require more information or perform a more extensive background check. For example, one
commenter suggested adding three signature lines on the forms: (1) first line—for the CLEO to
sigﬁ and state “no disqualifying information;” (2) second line—for the CLEO to sign and state
“information indicating disqualification” and for the CLEO to explain the disqualification; and
(3) third line—for the applicant to certify “I certify I submitted this to this CLEO (name address)
over 30 days ago and received no response.”

Many commenters recommended that ATF broaden the list of officials who could
provide certifications, to include local district attorneys, judges, officials in local ATF offices, or
a designated official in each State, among others.

Many commenters suggested that individual applicants and responsible persons of legal
entities who hold a concealed carry permit or license in the State where they reside—authorizing

them to purchase, obtain, or carry weapons—should be exempt from the CLEO certification
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requirement, as well as the photograph and fingerprint requirements, since State and Federal
background checks have already been performed and verified.

One commenter requested that ATF consider not requiring CLEO certification for active
and retired law enforcement officers, active and retired military officers, including Guard and
Reserve officers, and any government employee with a security clearance, as well as FFLs.
Other commenters suggested that the CLEO certification requirement be removed for silencer
ownership. Another commenfer recommended requiring CLEOs to sign off on forms in States
where SBRs, machineguns, and silencers were legal. Another commenter recommended that
ATF require differing levels of CLEO certification per NFA item, and that silencers and “any
other weapons™ should not be subject to CLEO certification.

Another commenter suggested simply that a large red “F” be placed on the driver’s
license of a convicted felon to ensure that criminals do not obtain or use firearms, and proprietors
of gun ranges and sellers of ammunition could easily ascertain who is permitted to do business
with them and who is not.

Department Response

Although the Department does not agree with all of the concerns expressed or
suggestions made in the above-summarized comments, it does concur with the conclusion of
many commenters that the benefits of CLEO certification do not outweigh the costs of the CLEO
certification requirement, and that alternate procedures will satisfy the statutory requirements of
section 5812 and 5822. Consequently, as previously noted, the Department has removed the
CLEO certification requirement from the final rule. As an alternative to certification, the final
rule adopts a CLEO notification requirement that is similar to Vthat suggested by many

commenters. In conjunction with the mandatory background check required of all applicants,
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including responsible persons of trusts and legal entities, the requirement of CLEO notice fulfills
the primary objectives that have supported the certification requirement: it provides the CLEO
awareness that a resident of the CLEQ’s jurisdiction has applied to make or obtain an NFA
weapon and affords the CLEO an opportunity to provide input to the ATF of any information
that may not be available during a Federal background check indicating the applicant is
prohibited from possessing firearms. As noted in the NPRM, although the NICS provides access
to a substantial number of records to verify if an individual is prohibited from possessing
firearms, CLEOs often have access to records or information that has not been made available to
NICS. Providing notice to the CLEO of a prospective NFA transfer with instructions on how to
relay relevant information to ATF will help fill possible information gaps in NICS by affording
the CLEO a reasonable opportunity to provide relevant information to ATF.

To effectuate the CLEO notice requirement, the Department is revising the regulations in
§§ 479.63 and 479.85 to require the applicant or transferee, and all responsible persons, to
provide a notice to the appropriate State or local official that an application is being submitted to
ATF, and conforming changes will be made to ATF Forms 1, 4, and 5. In addition, responsible
persons for trusts or legal entities will be required to provide CLEO notification on ATF Form
5320.23, NFA Responsible Person Questionnaire.

Consistent with the recommendation of many commenters, the changes to Forms 1, 4,
and 5 will also include a certification requirement by the applicant or transferee under penalty of
perjury, that the applicant or transferee has provided notification to the CLEO; a corresponding
change will be made to Form 5320.23 for certification by responsible persons of trusts and legal
entities. Applicants will also be required to provide the name and location of the CLEO to whom

the form was sent, and date the form was sent. Removal of the CLEO certification requirement
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also means that CLEOs will no longer need to attest to the authenticity of the applicant’s or
transferee’s photographs and fingerprints. “To ensure verification of identity, however, the
official taking the applicant/transferee’s fingerprints must sign the fingerprint card to certify the
official has Veriﬁed identity of the applicant/transferee. In reaching the decision to substitute
CLEO notification for certification, the Department determined that the proposal to have local
ATF offices process NFA applications and conduct background checks was neither efficient nor
feasible due to other mission requirements and resource constraints. For a discussion of other
suggested alternatives the Department has elected not to implement, see section IV.C.3.c
(addressing recommendations that background checks be conducted only at time of transfer) and
section IV.B.1.b (addressing recommendations that NICS checks alone are sufficient for NFA
transfers).

The Department recognizes comments received suggesting that the Department €y
require that CLEOs certify forms, (2) require that CLEOs provide reason for not certifying
forms, (3) make judicial review available when a CLEO does not certify a form, and (4) expand
the number and types of officials who may provide certifications. As the certification has been
replaced with a notification, the suggested changes are no longer a necessary part of the process.
Additionally, the Department rejects comments proposing that ATF, rather than the applicant,
provide a copy of the application to the CLEO; ATF is prohibited from releasing an individual’s
tax return information.

The Department rejects the suggestion of collecting the “excise tax” and printing out the
tax stamp at the point of sale. The Department believes that allowing nongovernmental entities

to issue tax stamps could lead to fraud and abuse.
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The Department has not adopted suggestions that the fingerprints and photograph
requirement be replaced by State permitting or licensing because such State-issued documents
may not meet the biometric fingerprint check requirements of 26 U.S.C. 5812 and because the
background check process for each State-issued concealéd carry permit or license is different and
not all permits or licenses qualify as an exception to a background check. Additionally, it is
unclear to what extent the Department has the legal authority to require local and State officials
to aid it in implementing Federal firearms regulations.

The Department recognizes comments regarding exempting certain categories of persons
and certain types of NFA firearms from CLEO certification. While CLEO certification has been
replaced with a CLEO notification, all applicants, including active and retired law enforcement,
active and retired military officers, and government employees with security clearances, and all
types of NFA firearms, including silencers, will be subject to the notification requirement.

The Department does not adopt the suggestion of special markings on a driver’s license
for convicted felons. The Department does not have the authority to require this information on
State-issued identification documents.

2. Fingerprints and Photographs for Background Checks

a. Authority to Require Submission of Fingerprints and Photographs of Responsible Persons for
Trusts and Legal Entities

Comments Received

Many commenters stated that the proposed rule exceeds ATF’s statutory authority to
require photographs or fingerprints of responsible persons. One of these commenters, NFATCA,
acknowledged that its 2009 petition requested a requirement that responsible persons of legal

entities submit photographs and fingerprints, but advised that it has changed its conclusion as to
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the statutory authority of ATF to impose this requirement, and was withdrawing its 2009
recommendation. A few commenters argued that the provision of the NFA that ATF cited as
authority for extending the photograph and fingerprint requirement to responsible persons of
legal entities, section 5812, does not support ATF’s position because the text of that section
extends the photograph and fingerprint requirement only to individuals, and not to legal entities.®
Because section 5812 of the statute specifically names only one class of transfers covered by this
requirement (i.e., individuals), they argue, ATF is without statutory authority to extend it to any
other type of transfer (i.e., those involving legal entities).

Department Response

The Department does not agree with comments that this rulemaking exceeds its authority
by requiring photographs or fingerprints of responsible persons. Information that the Attorney
General can seek is not limited to fingerprints and photographs for individuals. The inclusion of
individual transfers as a specific category that requires the submission of fingerprints and
photographs in 26 U.S.C. 5812 does not equate to a limitation on the authority of ATF to extend
that requirement to transfers involving trusts or legal entities. See 26 U.S.C. 5812.

The Department believes it may require trusts and legal entities to submit identifying
information regarding their responsible persons as a component of the identifying information it
requires a trust or legal entity to submit prior to obtaining authorization to receive or make an |
NFA firearm. Sections 5812 and 5822 provide broad authority for the Department to require the
identifying information of any applicant to make or transfer an NFA firearm. Section 5812
prohibits the transfer of a firearm “unless . . . the transferee is identified in the application form

in such manner as ATF may by regulations prescribe.” Similarly, section 5822 prohibits the

¥ The commenters limited their discussion to the text of 26 U.S.C. 5812 but noted that 26 U.S.C. 5822 provided
substantively similar language in the context of an application to manufacture an NFA firearm.
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making of any firearm unless the maker has “identified himself in the application form in such
manner as ATF may prescribe.” The Department views the identities of responsible persons
associated with trusts and legal entities as a vital aspect of the identities of those entities
themselves. The very purpose of the NFA would be undermined if a criminal could use a trust or
legal entity the criminal controls to obtain an NFA firearm without submitting any personally
identifying information to the Department.
b. Alternatives to Requiring All Responsible Persons to Provide Fingerprints and Photographs
Comments Received

Many commenters asserted that all NFA applicants, including legal entities, should be
required to undergo background checks and submit fingerprints and photographs. Some of these
commenters differed, however, as to which individuals associated with a legal entity should be
subject to these requirements. Several commenters supported background checks for trustees
only. A few commenters asserted that successor trustees and other members of trusts (other than
the original trustee) should be excluded. Many commenters stated that beneficiaries do not have
actual possession and should also be excluded. Another commenter suggested requiring all
responsible persons to submit a background check annually to the “head of the trust” to be
maintained on file, and to make that head person responsible for all law enforcement approvals.
A few commenters supported background checks on the “main person” in the trust or legal
entity. Other commenters supported background checks on a single responsible person only.
Several commenters supported background checks only on the person in the legal entity picking
/up the firearm.

A few commenters suggested requiring a one-time fingerprinting and background chéck

of responsible persons associated with a trust at the creation of the trust, not on every transfer of
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regulated items contained in the trust. Another commenter suggested requiring only the éxecutor
to provide fingerprints and photographs and undergo a background check one tiﬁle, énd that this
process be repeated whenever the executor dies or forfeits the executor’s position to the next
person appointed as executor or owner of the corporation. Another commenter suggested only
requiring fingerprints and photographs from trustees once, or perhaps once every ten years upon
a new NFA item form. This commenter urged that ATF also adopt the “once every ten years
rule” for individuals, too.

In addition to recommendations specific to trusts and legal entities, several commenters
suggested that ATF devise alternative methods to identify individuals. Some commenters
recommended the use of digital technology to submit photographs and fingerprints, citing as
examples other Federal agencies such as the Securities and Exchange Commission (which uses a
digital fingerprinting service) and the Transportation Security Agency (which uses a digital
service to perform background checks on its employees).

Department Response

The Department agrees with comments that beneficiaries should not generally be
included in the definition of responsible person and has removed beneficiaries from the
definition in the final rule. The Department does not agree with comments that background
checks should only be conducted on the “main person” in the tI'I;S'[ or legal entity, a single
responsible person for the trust or legal entity, or only the person picking up the firearm. These
recommendations fail to account for multiple individuals within a trust or legal entity that will
exercise control over NFA firearms. The “responsible person” definition in the final rule
accounts for such individuals, and requires them to meet the same requirements that apply to all

other individuals who apply to make or possess an NFA firearm.
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The Department concludes that proposals involving one-time or periodic background
checks and submission of fingerprints and photographs—for example at the creation of a trust or
legal entity or only once every ten years—do not meet the NFA’s requirement that each NFA
transaction must be accompanied by an individual application and registration. See
27 CFR 479.62 and 479.84. Moreover, such proposals do not adequately ensure that an
applicant is not prohibited at the time each NFA weapon is made or acquired; a background
check in conjunction with each application is needed to ensure no change in status has occurred.
With respect to allowing a single-submission of fingerprints and photographs, the NFRTR is a
tax registry that does not have the technical capacity or statutory authorization to track such
documents. The Department acknowledges that other Federal agencies utilize electronic
fingerprinting technology. However, ATF does not currently have the resources to utilize this
technology.

3. Legal Entities
a. Purposes of Trusts and Legal Entities
Comments Received

Many commenters stated that the proposed rule ignored or misunderstood the common
circumstances surrounding the creation of an NFA trust, and did not account for the “myriad of
innocuous and legitimate” reasons why a trust would own an NFA item, for example to pass the
NFA item to one’s heirs. Several commenters stated that the proposed rule, by naming a
beneficiary as a “responsible person,” deprived individuals from common estate planning
techniques (e.g., using living trusts and naming their minor children as beneficiaries). In
addition, a few commenters stated that the proposed rule intruded upon the traditional uses of

trusts and upon the rights of settlors to manage their estate plans by proposing that any new
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responsible person must submit a Form 5320.23 as well as a CLEO signoff within 30 days of the
responsible person’s appointment.

Many commenters stated that trust use is on the increase as many people live in areas
where the CLEO simply will not sign an NFA certification, causing law-abiding citizens to use
trusts and corporations to bypass the CLEO certification requirement in order to lawfully make
or obtain an NFA weapon. One of these commenters added, “[t]he simple truth is, corporations
and trusts are formed NOT to circumvent background checks, but to take power away from an
antiquated unfair system of CLEO signoff.”

Many commenters stated that a trust’s main purpose is to hold assets, property, and
expensive collector investments for inheritance, and as such is a critical estate planning and
management tool. Other commenters stated that trusts are being used to lawfully permit multiple
people and families to share access to, and use, legally owned and registered NFA items. These
commenters noted that without a trust, only the person who directly purchased the NFA item can
lawfully possess it. Another commenter asserted that absent ownership by a trust the NFA item
must always be in the registered individual’s possession when it is out of the safe. Several
commenters noted that the NFA makes it unlawful for any person “to possess a firearm that is
not registered to him in the National Firearms Registration and Transfer Record.”

26 U.S.C. 5861(d). Hence, if the item is registered only to an individual, and not a trust or legal
entity, then family members of the registrant who possess or use the NFA item are exposing
themselves to serious criminal charges. See 26 U.S.C. 5871, 5872. Several commenters
provided personal examples where trusts prevented legal complications by allowing possession
of the NFA item by individuals named in a trust during life changing events (e.g., military

deployment or death).
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Many commenters stated that a trust eases the burden of transferring NFA items upon the
death of the grantor/settlor. Other commenters stated that a trust prevents the need to pay a $200
transfer tax, amounting to a “double tax,” and file another Form 4 to transfer and retain the
property, should one of the family members die before the other family member. Other
commenters stated that trusts are used to ensure that remaining family members could not be
prosecuted for being in possession of an illegal firearm upon death of the person who obtained
the NFA tax stamp. Several other commenters stated that another benefit to a trust is that a
settlor can list the settlor’s children as beneficiaries, and after the settlor’s death, a trustee will
continue to oversee the items until the children are of legal age to possess the items. Many
commenters also stated that these beneficiaries should not have to submit to their civil liberties
being violated simply because they inherited private property.

Two commenters stated that most (NFA) trusts are being used to lawfully obtain
silencers. These commenters stated that if ATF really desired to reduce the use of trusts, it
should remove silencers from the NFA “list.” Several commenters noted that trusts are
established in a variety of contexts (e.g., voluntary or mandated by law; by a decedent’s will or
during the lifetime of a settlor), and some of the contexts should “amelioriate” concerns
regarding potential misuse. These commenters, and others, noted that many trusts are
specialized and designed as “gun trusts” with safeguards, pertinent to the settlor, trustees, aﬁd
beneficiaries, to ensure compliance with the regulation of NFA firearms.

A commenter noted that the Seventh Circuit Court of Appeals held that a trust is a proper
legal entity for holding a firearm where the settlor was prohibited, provided that the trust
included proper safeguards to ensure that a prohibited person did not possess the firearm. Miller,

588 F.3d 418. Some commenters noted that trust agreements may exclude prohibited persons.
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Several commenters provided examples of language and provisions in trusts designed
specifically to hold NFA items that required full compliance by all members and trustees with
laws governing possession of NFA firearms. For example, one commenter cited to provisions in
her trust stating that “any trustee that is or becomes an ineligible person as defined by Federal
law or State law must be deemed as to have immediately resigned and musf immediately
surrender all NFA items held on behalf of the trust.” Several commenters asserted that ATF
should set a wide variety of requirements necessary for a trust to hold NFA items.

Another commenter stated that, if necessary, ATF could add additional language to the
transferee’s certification, similar to that already found in Forms 1, 4, and 5, to ensure that the
responsible person understands that it is unlawful to make the firearms available to prohibited
persons; and could add a definition of “prohibited person” consistent with 18 U.S.C. 922(g) in
the “Definitions” section of the application. This commenter proposed specific language for this
purpose.

Department Response

The Department is aware of the legitimate reasons individuals may choose to utilize a
trust or legal entity to acquire an NFA item. These include facilitating the transfer of an NFA
item to a decedent’s heirs and providing a mechanism that allows several individuals to lawfully
possess the same NFA item. To the extent that courts have recognized a felon’s ability to
employ a trust or other device to maintain an ownership interest, so long as there is no ability to
physically possess or control the firearm, trusts have been employed. The Department also
recognizes that some trusts created to hold NFA assets contain provisions seeking to ensure that

Federal, State, and local laws regarding possession and transfer of NFA firearms are not violated.
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The final rule that the Department is promulgating is not designed or intended to reduce
the use of trusts for estate plannihg or other lawful purposes. Instead, provisions of the final rule
are intended to facilitate the ability of trusts and legal entities to comply with the statutory
requirements of the NFA through the establishment of tailored mechanisms that help ensure
prohibited persons are not able to misuse such entities to illegally obtain NFA firearms. The
final rule accomplishes this objective by defining as responsible persons those individuals
associated with a trust or legal entity who are able to control firearms, and reqﬁiring those
individuals to undergo the background checks and submit fingerprints and photographs required
by statute and ATF’s regulations.

With respect to the concerns voiced by many commenters regarding the impact a new
rule may have on estate planning, the provisions of the final rule do not materially alter long-
existing procedures ATF has established to facilitate the registration of NFA firearms to legal
heirs. Those procedures take into account that a decedent’s registered NFA firearm(s) must be
managed by the executor or administrator of the estate, and provide for a reasonable amount of
time to arrange for the transfer of the firearms to the lawful heir. They further provide that a
decedent’s registered NFA firearm(s) may be conveyed tax-exempt to lawful heirs as an
“involuntary transfer” resulting from the death of the registrant.

In promulgating the final rule, the Department has also evaluated the assertions by
several commenters that:

e new Federal regulations are not necessary because many trusts designed to hold
NFA assets contain voluntary, self-imposed, provisions designed to preclude

prohibited persons from acquiring NFA weapons through the trust
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e ATF should set requirements mandating provisions in trust agreements for trusts
that acquire NFA weapons

With respect to the assertion that trust self-regulation renders new regulation unnecessary, the
Department notes that ATF has no authority to enforce private trust agreements, nor may private
trusts have the authority to obtain NICS background checks of associated individuals. Hence,
self-regulation does not adequately ensure statutbry compliance. With respect to suggestions
ATF should regulate the terms of trust agreements for trust holding NFA firearms, ATF believes
it is more efficient and effective simply to require reéponsible persons to submit to background
checks than to dictate the lénguage in trust documents.

Finally, the Department does not agree with commenters’ assertions that additional
language needs to be added to the certification in ATF Forms 1, 4, and 5 regarding firearm
possession by prohibited persons. The instructions on these Forms already include specific
information on who is considered a prohibited person.

b. Number of Trust and Legal Entity Form 1, 4, and 5 Applications
Comments Received

A commenter desired more information and clarification concerning the number of legal
entities that file Form 1, 4, and 5 applications. This commenter stated that the NFATCA
petition—as described by the NPRM, section II. Petition—contends that the number of
applications to acquire NFA firearms via a legal entity has increased significantly. This
commenter noted that this same section of the NPRM also provided ATF research data showing
that the number of Form 1, 4, and 5 applications submitted to ATF by legal entities that are not
FFLs have increased from “approximately 840 in 2000 to 12,000 in 2009 and to 40,700 in 2012.”

This commenter could not determine ATF’s statistical methodologies, as they were “neither
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stated nor explained” in the NPRM, and ATF’s analyses did not seem to allow for the same legal
entity filing multiple Form 1, 4, and 5 applications during the reporting periods CY 2000, CY
2009, and CY 2012. The commenter contended that it was not uncommon for a legal entity (or
an individual) to file multiple Form 1, 4, and 5 applications during a single calendar year. In
addition, this commenter noted that ATF did not provide corresponding data to show how many
non-legal entities or natural persons submitted to ATF Form 1, 4, and 5 applications during the
same reporting periods (i.e., CY 2000, CY 2009, and CY 2012). As aresult, this commenter
maintained that ATF’s methodologies used in the NPRM left many important questions
unanswered, including:

1) What are the actual number of separate and distinct Legal Entities that submitted ATF
Form 1, 4, and 5 applications during these same reporting periods, including CY
2000, CY 2009, and CY 2012?

2) What are the actual number of separate and distinct non-Legal Entities or natural
persons that submitted ATF Form 1, 4, and 5 applications during these same reporting
periods, including CY 2000, CY 2009, and CY 2012?

3) What is the increase (or decrease) in the actual number of separate and distinct Legal
Entities that submitted ATF Form 1, 4, and 5 applications during these same reporting
periods, including CY 2000, CY 2009, and CY 20127

4) What is the increase (or decrease) in the actual number of separate and distinct non-
Legal Entities or natural persons that submitted ATF Form 1, 4, and 5 applications
during these same reporting periods, including CY 2000, CY 2009, and CY 20127

5) How does the increase (or decrease) in the actual number of separate and distinct
Legal Entities that submitted ATF Form 1, 4, and 5 applications compare with the
increase (or decrease) in the actual number of separate and distinct non-Legal Entities
or natural persons that submitted ATF Form 1, 4, and 5 applications during these
same reporting periods, including CY 2000, CY 2009, and CY 2012?

Another commenter also desired information regarding parties that file multiple applications, and
asked how many of the applications received during the CY 2012 represent parties who have
applied for more than one NFA-registered item.

Another commenter stated that there was an “unexplained discrepancy” between the

numbers that ATF used in Table A of the NPRM for the number of applications for legal entities
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received in 2012 and the numbers ATF used in its “Firearms Commerce in the United States
Annual Statistical Update 2013” (ATF’s 2013 Statisticai Update), available at
https://www.atf.gov/sites/default/files/assets/pdf-files/052013-firearms-commerce-in-the-us-
annual;update.pdf. This commenter provided statistics from Exhibit 7 of this statistical update,
which showed the number of applications for CY 2012 as totaling 230,937 with the number of
applications for Form 1 as 7,886; Form 4 as 52,490; and Form 5 as 170,561. This commenter
noted that ATF’s 2013 statistical update did not break down the application numbers for legal
entities, individuals, or qualified FFLs (Gov/FFLs) so the commenter did not have any numbers
to compare with the breakdown done in the NPRM, Table A. However, this commenter
compared the numbers provided in Table A of the NPRM with those in ATF’s 2013 Statistical

Update Exhibit 7 as follows:

Table A CY 2012 # Applications Statistical Update CY 2012 # Applications
ATF Form 1: 9,662 ATF Form 1: 7,886
ATF Form 4: 65,085 ATF Form 4: 52,490
- ATF Form 5: 9,688 ATF Form 5: 170,561
Total: 84,435 Total: 230,937

This commenter stated that ATF has not explained why it excluded over 146,500 legal entity
applications in its basis for rationalizing the proposed rule change, as well as its cost and
economic impact analyses. As a result, this commenter stated that ATF’s inaction called into
question the “validity and integrity of the assumptions, arguments, analyses, and conclusions” in
the proposed rule. Therefore, this commenter asked ATF to clarify and revise, if needed, its

statistical methodology.
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Department Response

The Department has carefully considered k‘all commenters’ concerns relating to the
number of legal entities that file Form 1, 4, and 5 applications. For purposes of the NPRM, ATF
conducted an analysis of all applications actually received in the NFA Branch in CY 2012.

The total number of transfers to trusts, corporations, governmental entities, and
individuals cited in the NPRM were taken from the total number of all applications received.
When an application is received in the NFA Branch it is counted one time. Additionally, each
application covers the transfer of a separate firearm with a separate and unique serial number.
Thus, the transfer or making of an NFA firearm is counted each and every time an application is
submitted. There is no system in place that counts the number of applications received at
different times from the same applicant. However, such a system would have been irrelevant for
purposes of the NPRM. The key fact is the number of transfers made by legal entities without a
background check. The fact that legal entities may have made more than one transfer does not
lessen the concern. Also, for purposes of the final rule, new numbers for CY 2014 have been
compiled. Those new numbers will cover only those applications that have been processed with
a final determination, as opposed to all applications received regardless of a final determination.

The Department did not prepare an analytical impact statement concerning non-legal
entities as the definition of “Person” in section 479.11 does not use the term. Applicants who
submit Forms 1, 4, and 5 are identified as trusts, legal entities, governmental entities, FFLs and
individuals. Further, as some commenters noted, the NPRM did not reflect any increase or
decrease in the number of individuals (natural persons), government entities, or FFLs who
submitted Form 1, 4, or 5 applications for CY 2000 or 2009 because the NPRM in part was a

response to inquiries on legal entities as identified in the petition from NFATCA. The NPRM in
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Table A does reflect a breakdown of the type of forms received by corresponding categories in
order to compare the costs to those applicants who are currently required to submit fingerprints,
photographs, and CLEO certifications with the costs reflected in the final rule that will require
each responsible persons of a trust or legal entity to submit the same personal information to
ATF before a trust or legal entity is allowed to make or have transferred to it an NFA firearm.
Some comments noted a possible discrepancy between ATF’s 2013 Statistical Update
and Table A of the 2012 NPRM. The difference appears to be attributable to the fact that the
NPRM counted the number of applications received in CY 2012, whereas the Statistical Update
counted the number of firearms processed in CY 2012. ATF processed fewer Forms 1 and 4
than it received in CY 2012, which is why there are fewer firearms processed than applications
received in those categories. The 170,561 number used in relation to Form 5 in ATF’s 2013
Statistical Update reflects the total number of firearms processed on Form 5 applications for CY
2012 from all applicants to make or transfer firearms, i.e., trusts, individuals, government
entities, etc. The total does not reflect an actual number of separate and distinct legal entities or
“non-legal entities”; however, the NFRTR contains each registefed NFA firearm by serial
number. As an example, the NFA Branch may receive one Form 5 from a transferor (FFL) to
transfer 20-40 NFA firearms at one time to a large governmental entity, i.e., a police department,
at one time. Each individual firearm that is transferred is counted. See section VI.A.2 for
additional details about the numbers of persons who submit ATF Forms 1, 4, and 5.
c. Alternative Approach to Legal Entities
Comments Received

(13

Several commenters stated that ATF’s “one-size-fits-all solution” failed to consider that

trusts and legal entities vary widely and differ in purposes and structure. These commenters
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asserted that ATF should engage in a proactive assessment of each trust and legal entity, first
reviewing the documentation establishing each trust or legal entity and determine whether the
creators and operators of a particular trust or legal entity have taken appropriate safeguards to
prevent prohibited persons from using the trust or legal entity to acquire NFA fircarms. If ATF
finds that the particular trust or legal entity did not take appropriate safeguards, only then should
ATF subject that trust or legal entity to additional scrutiny and impose default requirements such
as “specially designed provisions addressing firearms issues.”

Another commenter recommended excluding specific trust roles from the “responsible
person” definition, including successor trustees, beneficiaries, and contingent beneficiaries and
- that successor trustees should be expressly excluded until they become a trustee. Another
commenter described the types of individuals who are generally trust beneficiaries (e.g.,
children), which, although not specifically stated by the commenter, leads one to the conclusion
that beneficiaries should not be deemed responsible persons.

Some commenters recommended exemptions or clarifications for trust members and
executors. For instance, a commenter suggested exempting members of the trust that are related
by lawful marriage and adoption, and through the commonplace definitions of family. Another
commenter suggested that if ATF removes the option for a trust that ATF “amend the
classification of individual to include immediate family” as he would “love to pass down [his]
NFA items to [his] children.” Another commenter suggested clarifying wording to allow the
executor or an estate temporary possession and that would not be considered a transfer, which
according to the commenter is much needed for those with trusts.

Another commenter sug gestéd requiring that trust members include their Social Security

numbers when submitting a Form 1 or Form 4. In addition, when a new member is added to a
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trust, the trust must include that new member’s Social Security number when a new Form 1 or
Form 4 is submitted.

Another commenter believes that only the main person in the trust should be held
responsible for the others named in the trust. This same commenter also supported doing a
background check on the main person in the trust when the trust is formed but was against
having to recheck background checks every single time they get an NFA item. Another
commenter suggested only requiring photographs and fingerprints for the settlor/grantor of the
trust. This commenter stated that the settlor/grantor is the person who completes the Form 4473,
undergoes the background check at the time of transfer, and is ultimately responsible for how the
trust items are disposed of and used.

A few commenters suggested other alternative processes for legal entities. A commenter
suggested that ATF automate Form 1 and Form 4 transactions to tie them into the Form 4473
background check process, and that all listed trustees or legal entities be included in this process.
Another commenter suggested that if the issue is with trusts and having all trust members submit
their information to ATF, that ATF create a new FFL classification and follow the “well
established and functioning process” of the FFL system. Another commenter suggested that
ATF could achieve its goals through establishing an NFA equivalent of U.S. Customs and
Border Protection’s Global Entry System. Such a system would enable ATF to perform a “single
extensive” background check on each trust member and would simplify background checks for
future trust purchases.

Another commenter suggested that ATF allow corporations or trusts to file the necessary
information separately, and not be included in the Form 1 or Form 4 submission. The legal

entity could then electronically file (e-file) the tax stamp request. Another commenter suggested
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that, for any NFA item that a trust or legal entity purchases, the transaction include either a NICS
check or the presentation of a State-issued carry permit to complete a Form 4473.

Another commenter recommended that for trust applications, ATF accept the Affidavit of
Trust instead of requiring the full trust document be submitted. This commenter contended that
the full trust document is not relevant for firearm approval, and would lessen the paperwork for
the applicant and improve the processing times and reduce the burden for ATF. Another
commenter asked that ATF consider requiring members of trusts to be issued a license similar to
the process for a concealed carry weapon license.

Another commenter suggested that ATF permit trusts, partnerships, and other corporate
entities to transfer any NFA items to an individual on a tax-free basis for a one year period.
Department Response

The Department is aware that there are differences in purpose and structure among
various trusts and legal entities; these differences, however, do not provide an appropriate basis
to apply different standards when applying the provisions of the NFA.

The Department rejects the suggestion that it review the documentation establishing each
trust or legal entity and determine whether the creators and operators of that trust or legal entity
took appropriate safeguards to prevent prohibited persons from using the trust or legal entity to
acquire NFA firearms. The Department believes that it is more efficient and effective to ensure,
at a minimum, that all trusts and legal entities do not have any responsible persons who are
prohibited from posséssing NFA firearms. The Department believes that it is the responsibility
of those trusts and legal entities to take all other appropriate measures to ensure that they comply

with State and Federal law. Additionally, requiring that the Department determine whether trusts

113



and legal entities had sufficient safeguards in place to prevent NFA firearms from coming into
the possession of prohibited persons would be costly and time consuming.

The Department does not agree with the suggestion that it should require only the acting
trustee to submit fingerprints and photographs and receive a CLEO signature. Depending on the
terms of the trust, additional people beyond the acting trustee may have the power and authority,
directly or indirectly, to direct the management and policies of the entity insofar as they pertain
to firearms.

The Department also does not agree with performing the background check at the time of
the NFA transfer, as this would necessarily take place after the application is approved. Such a
process is not consistent with the statutory requirements of section 5812(a) (providing that
applications shall be denied if the transfer, receipt, or possession of the firearm would place the
transferee in violation of the law) and section 5822 (providing that applications shall be denied if
the making or possession of the ﬁfearm would place the person making the firearm in violation
of law). Prior to approving thé application, ATF must verify that the person is not prohibited
from making, receiving, or possessing the firearm. This cannot be accomplished by having the
FFL conduct the background check at the time of the transfer. See section IV.C.4 for responses
relating to the definition of “responsible persons.”

The Department rejects the suggestion that it exempt family members from the definition
of “responsible persons” as these are the individuals most likely to be named as grantors,
trustees, or beneficiaries in the trust, and family members may be prohibited persons. However,
the Department agrees that certain individuals associated with trusts should not generally be

considered responsible persons, including beneficiaries. As previously stated, the final rule
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includes an amended definition of responsible person to make clear that beneficiaries and certain
other individuals typically fall outside the definition.

The Department has chosen not to require Social Security numbers on the Form 5320.23
for responsible persons, nor on Forms 1, 4, and 5. The Department believes such information is
not necessary to be included on these forms because the information is already requested on the
FBI Form FD-258 (fingerprint card) used for conducting the necessary background checks.

The Department rejects the suggestion that it only require the Affidavit of Trust to verify
that an applicant is a genuine trust. That document does not contain all the information
necessary to verify that it is a valid trust and may not contain all the information necessary to
verify who is a responsible person for the trust.

Regarding alternate means of conducting background checks, the Department believes
that using NICS in conjunction with a fingerprint-based background check provides the best
option. The NICS has access to several Federal databases that contain information relevant to
determining whether a person is prohibited from possessing a firearm, and since its inception has
identified over two million prohibited persons attempting to purchase firearms and denied
transfers to those individuals. Additionally, the fingerprint-based background check may
identify a disqualifying criminal record under another name.

The transfer tax is fixed by statute, see 26 U.S.C. 5811(a), and ATF does not have the
authority to waive transfer taxes except in very limited circumstances not applicable to the types

of transfers commenters wish to see exempted.
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4. Definition of “Responsible Person”
a. Ambiguous and Poorly Reasoned Definition
i. Definition is Overly Broad and Includes, By Title, Many Individuals Associated with Trusts
and Legal Entities That May Have No Power or Authority
Comments Received

A few commenters stated that the interpretation of the definition of responsible person
could mean that any person who has possession of a firearm could be required to get CLEO
certification. The commenters also stated that “nowhere in the law is every member of an
organization held accountable for every action of the organization.” A few other commenters
stated that every employee of an FFL is not required to be listed as a responsible person on the
license, so there is no reason to require everyone associated with a legal entity to be designated
as a responsible person. Two other commenters stated that by requiring fingerprints,
photographs, and CLEO signature for each responsible person, it increases the burden to both
applicants and CLEOs, and could become an administrative nightmare. One of the two
commenters also asked, since ATF anticipates a requirement for notification in changes of
responsibIe persons, “[w]ill trustees be aware of such a requirement and practically be able to
comply?” Another commenter, an attorney, stated that every corporation has shareholders and
that extending the definition of responsible person to include all shareholders defeats the purpose
of the corporation and “overrides well developed statutory case law relating to corporate
governance and property ownership rights.” The commenter also stated that the proposed rule
eliminates the advantages of corporations and their ability to exercise their right to own property.
Another commenter asked whether beneﬁciaries who are under the age of 21 years old, who may

live in different States, and who do not have any authority to possess, transporf, or acquire NFA
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firearms, would be required to obtain photographs, fingerprints, and the CLEO signature.
Another commenter, a licensed NFA dealer, stated that given the broad definition of responsible
person as related to trusts, and the possible criminal consequence of non-compliance, entities
have no choice but to err on the side of over-inclusion, which places a burden on both the entity
and ATF. The commenter suggested that there might be hundreds or thousands of responsible
persons for a single entity, and gave the example of a corporation with headquarters in Maryland
with over 4000 employees located in 38 States. A few commenters, including a licensed
manufacturer, stated that the definition is too broad and exceeds both what is reasonable and the
definition of responsible person currently used for FFLs.

Other commenters noted that the definition for responsible person appears to extend to
beneficiaries of a trust holding NFA firearms, and even to successor trustees, remainder
beneficiaries, and trust protectors. The commenter noted, however, that in a typical trust
document, the trustee is the only person with legal title to any items in such a trust, and that the
“beneficial interest” of the beneficiary does not vest until the time specified in the trust.

Another commenter stated that the proposed definition for responsible person exceeds the
definition of responsible person used for handling explosives. This commenter asked if ATF
intended ’to extend the CLEO’s “veto” to explosives workers. Another commenter stated that the
proposed definition was very vague on which “entity” could decide who would be a responsible
person. This commenter expressed concern that any government agency could be capable of .
making that decision. Another commenter recognized the need to define responsible person;
however, this commenter expressed concern that if the government alone defined the term that it

might allow them more power over which persons could exercise their right to bear arms.
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Department Response

The Department has reviewed the definition in the proposed rule and amended it to
address concerns about its breadth while maintaining the important objective of ensuring
background checks for relevant parties associated with a trust or legal entity. As in the definition
of “responsible pérson” in the NPRM, the definition of “responsible person” in this final rule
applies to those who possess the power or authority to direct the management and policies of an
entity insofar as they pertain to firearms. This addresses commenters’ concerns that shareholders
and others who are associated wifh an entity are not always in a position to possess the entity’s
firearms. It should be noted that if an individual has the power or authority to direct the
management and policies for a legal entity, that individual would fall within the definition of
“responsible person.” Trusts differ from legal entities in that those possessing the trust
property—trustees—are also the individuals who possess the power and authority to direct the
management and policies of the trust insofar as they pertain to trust property, including firearms.’
As it applies to trusts, the definition of “responsible person” in this final rule serves the dual
purpose of requiring these individuals to undergo background checks while also addressing the
commenters’ concerns about unnécessarily requiring background checks of individuals who
would not, or could not, possess the firearms. Depending on how the trust is set up, the identity
of trust beneficiaries may remain uncertain for a period of time or may include individuals who
will not possess the firearms. Therefore, the Department believes that it is not necessary to

positively identify a beneficiary as a “responsible person” within the definition.'® However,

under the amended definition, beneficiaries and other individuals will be considered responsible

? Restatement (Third) of Trusts § 3 (2003) (defining “trustee” as “the person who holds property in trust”).
19 See id. (defining beneficiary as “a person for whose benefit property is held in trust”).

118



persons if they meet the criteria for designation as responsible persons because of their capacity
to control the management or disposition of a relevant firearm on behalf of a trust or legal entity.

The Department believes that the definition of “responsible person” in this final rule
appropriately addresses concerns that the necessary indi\'/iduals receive background checks
before receiving NFA firearms, and that the potentially large number of individuals who are
merely associated with the trust or legal entity, but will not possess firearms, are not required to
submit applications. Further, the Department notes that under 18 U.S.C. 922(g), it remains
unlawful for a prohibited person to possess firearms. Similarly, under section 922(d) it remains
unlawful for any person to sell or deliver a firearm to any prohibited person if that person knows
or has reasonable cause to believe the person is prohibited. For responses to comments on
CLEO certification see section IV.C.1. As noted previously, ATF Forms 1, 4, and 5 will be
updated to reflect the definition of responsible persons in the final rule.

The Department does not agree that including shareholders in the definition of
“responsible person” defeats the purpose of a corporation, as a shareholder will only be a
responsible person if the shareholder possesses, directly or indirectly, the power or authority to
direct the management and policies of the entity insofar as they pertain to firearms.

ii. Beneficiaries are Often Minors or Not Yet Born, Presenting a Challenge to Proposal That
Beneficiaries Submit Fingerprints, Photographs and a CLEO Certification
Comments Received

Many commenters stated in a form letter that the proposed rule interferes with the lawful
use of trusts for estate planning. These same commenters stated that the overly broad definition
of a responsible person means contemplating the “absurd possibility of fingerprinting,

photographing, and securing CLEO sign-offs for unborn children.” Another commenter, who
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holds a trust, stated that the proposed rule places a hardship on his family and trust by possibly
requiring fingerprints of his elderly grandmother and his two-year-old and five-year-old children.
Another commenter, a trust holder, asked how the definition of responsible persons applies to
minor beneficiaries in a trust, and asked if ATF is proposing the ﬁngerprinting and
photographing of minor children who lawfully cannot possess a firearm. Other commenters also
asked about the need for CLEO certification, as well as fingerprints and photographs, for
children and minors. At least one commenter specifically argued that his CLEO would not
provide a certification for beneficiaries. Many commenters questioned the practicality of
requiring fingerprints and photographs for minors, and wondered how this would be done, in
particular on babies and young children. Many commenters stated that a background check for
beneficiaries is more appropriately conducted at the time an item in the NFA trust is actually
transferred to them from the trust. Another commenter questioned whether doing a background
check on a minor beneficiary would have any benefit, and asked if a background check would
show the chances of committing a felony or domestic violence in the future. Another commenter
asked if the requirements for photographs, fingerprints, and CLEO certification do not apply to
minors, would the minor upon turning 18 need to submit these required items?
Department Response

As noted, the Department agrees that beneficiaries should not generally be included in the
definition of responsible person. The definition of responsible person has been amended and no
longer includes beneficiaries as a typical example of a “responsible person.”

iii. Challenge in Determining Who Qualifies as a Responsible Person
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Comments Received

Many commenters, most of whom have trusts, and an FFL, noted in a form letter that the
Department’s definition of responsible persons is different for different types of entities. They
stated that based on the Department’s general definition of a responsible person, and the
complexity of trust laws, they would need to speak to a lawyer to determine who in their trust
would be considered a responsible person. Ninety-eight of the same commenters, all of whom
have trusts, also stated that their trust includes beneficiaries who are under 18 years old and that
they would need to speak to a lawyer to get a clear answer about whether they fall under the
responsible person definition.

Other commenters asked various questions céncerning companies that own NFA firearms
and how they are to determine who counts as responsible persons. A commenter asked if such
companies would have to “photograph, fingerprint, and complete a favorable background check”
on each individual before accepting that individual as an employee or partner. This commenter
also asked if a stockholder would be viewed as having ownership of the corporate assets such
that they would need to be fingerprinted. Another commenter stated that the proposed rule left
many unanswered questions concerning its definition of a responsible person, including whether
and when minor trust beneficiaries would qualify.

Department Response

The final rule incorporates a new definition of “responsible person” that addresses many
of the questions and concerns raised by these comments, including the concerns about trust
beneficiaries who are minors. That said, the Department agrees that in some cases persons may
need to seek legal counsel to determine who is a responsible person for purposes of this rule.

The Department notes, however, that many of the trust applications it currently reviews were
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prepared with the advice or assistance of a lawyer. As a result, it is ﬁot clear whether the overall
need for legal counsel will increase or decrease because of this rule. The Department anticipates,
for example, that persons who have used a trust in the past to avoid the CLEO certification
requirement may well choose to acquire future NFA firearms as individuals once the CLEO
certification requirement has been modified to a notification requirement, thereby diminishing
the overall need for legal counsel among makers and transferees.
b. Proof of Citizenship for Responsible Persons
Comments Received

Several hundred commen%ers objected to the proposed requirement that any responsible
person of a legal entity prove citizenship as part of submitting an application to transfer or
possess NFA items. The bases for this objection varied from an ideological opposition to ever
having to prove citizenship to an observation that not all aliens are prohibited from possessing
firearms under Federal law. Other commenters approved of the requirement to demonstrate
citizenship, even though they were otherwise opposed to the rule.
Department Response

| Under Federal law (18 U.S.C. 922(g)(5)(B)) it is generally unlawful for any alien

admitted to the United States under a nonimmigrant visa to ship or transport in interstate or
foreign commerce, or possess in or affecting commerce, any firearm or ammunition, or to
receive any firearm or ammunition that has been shipped or transported in interstate or foreign
commerce. This prohibition extends to NFA firearms. Federal law (18 U.S.C. 922(y)(2)) also
provides certain exceptions to this prohibition. As a result, before ATF can approve an NFA
registration request it must determine if the applicant or transferee is a U.S. citizen, and if the

applicant or transferee is not a citizen, whether the applicant or transferee falls within the
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prohibition or exceptions described above. This requirement is not unique to NFA transfers. For
example, the ATF Form 4473 requires the transferee or buyer to respond to questions to
determine if the transferee or buyer is an alien admitted under a nonimmigrant visa, and if so,
whether the transferee or buyer qualifies for an exception to the section 922(g)(5)(B) prohibition.
On the ATF Form 7 (5310.12), Application for Federal Firearms License, the applicant is
required to provide the applicant’s country of citizenship and nonimmigrant aliens are required
to certify compliance with 18 U.S.C. 922(g)(5)(B). This rule simply applies the same
requirement to NFA registration documents in order to assure compliance with Federal law.
c. General Applicability Questions
Comments Received

Many commenters stated that the proposed rule gave risé to many unanswered questions,
especially about the operation of the CLEO certification requirement in jurisdictions where
CLEOs were reluctant or refused to provide the certification, regardless of the applicant’s
background. Another commenter asked how the rule would apply when, following the transfer,
some or all of the responsible persons are replaced, and whether the answer would be different
based upon the type of legal entity involved.
Department Response

As indicated in section IV.C.1 the Department has replaced the CLEO certification
requirement with a CLEO notification requirement. This change renders moot many of the
hypothetical questions submitted by commenters, including those that focus on jurisdictions in
which obtaining CLEO certification is hindered for “political” reasons.

With respect to issues raised by the prospect of a post-transfer change in responéible

parties, this rule does not require that ATF be notified of such changes. In the NPRM, the
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Department indicated that it was considering a requirement that new responsible persons submit
Form 5320.23 within 30 days of a change in responsible peréons at a trust or legal entity. After
receiving several public comments on this issue, the Department is not requiring in this final rule
tha;c new responsible persons submit a Form 5320.23 within 30 days of any change in responsible
persons.
d. Alternatives to Definition
Comments Received

A number of commenters took issue with the proposed definition of “responsible
person.” Some found it vague and overly broad. Others argued for a more finite definition, with
some suggesting specific alternative definitions. Quite a few argued that, depending on the
nature of the trust or legal entity, and the roles performed by persons associated with the trust or
legal entity, ATF should permit designation of a sole or primary responsible person, thereby
minimizing the burden associated with processing the application.
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